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Annual Review of Developments inJnstructions , E 1 . 

L , <  I 

Colonel Gary J. Holland 

f -
Circuit Judge, 2d Judicial Circuit I 

United States A m y  Trial Judiciury 
Fort Stewart, Georgia 

- j  * I 

I . Peter Masterton 
I 	 tructor, Criminal Lnw Division 

General's School, U. 

Introduction 
t 

This article reviews significant instructional issues arising I 
in the military criminal justice system in 1994.1 It pmc~' 

tical tips and insights for both mili judges and counsel. 
I ' ' I  

Most of the developments discussed in this article &e based 
on-cabe'lawand change 6 to the Manual fur Courts.tS.Martin1 
(ManmO.2 However, this article also will discuss inshetion
al developments contained in updates to the'Military Judges' 
Benchhok (Benc&ok)3 pmmulga& by the Office of the 
Chief rial Judge, united stateshy~ f i a lJudiciary. Dur
ing hpast year. five such updates were issued. The most 
extensive of these updates completely =vised the tn"dscript I 
contained in Chapter 2 of the Benchbook.4 An Updated check- ' 

list of Benchbook instructions, including new instructions con
tained in the updates, may be found at Appendix A of this 
ariicle. 

P\% , 

Instructions on 
~ ' , -

The military judge must instructxon the elements of the 
charged offenses. I n  United States v. Valdez,S the accused 
challenged the judge's instructions on the elements of 
unpremeditated murder. The prosecution charged that the 

by not only actively participat
ing in her physical abuse, but also by deliberately withholding 
medical attention. The .XCUSCXI contended that a conviction 
for unpremeditated murder could not be based, in whole or 
part, on omissions, rather than affirmative acts. Recognizing 
that Article 118(2) of the Uniform Code of Military Justice 
(uaQ6does not specify the nature of the conduct which can 
constitute a filling, the court of Appeals (cow)' 
reviewed the kgiShtiVe history Of Article 118 and the ImtUte, 
of murder at COmmOn law t0 conclude that "the military judge 
did not err in in.SUUCting the Court rI"nberS that a CdCUhted 
withholding Of medical attention, alone or in Combination 
With Physical abuse, plus a specific intent to inflict mat mi
l~ harm or to Cause death, stated the essence of unpremditat
ed murder-"* 

, 
In United States v. Pestynski,9 a divided NMCMR found 

that 'the military judge's instructions failed to provide mean- I 

ingful guidance to lhe court members concerning "sexual 
harassment" offenses alleged under Article 134.10 The 
accused was charged with making repeated and unwelcome 
comments, gestures, and physical contact with female 
employees at his off-duty, part-time, on-base place of employ
ment. In a bill of particulars, the trial counsel provided specif
ic examples of the comments and gestures and indicated that 

'This article is one in a series of annual articles reviewing instructional issues. See. e.g.. Gary 1. Holland & R. Peter Masterton. A m u d  Review of Developments in , 
Inrrrucrions. ARMYLAW..Apr. 1994. at 3. 

*MANUAL FOR CoURrs United States (lbS4) (C6,23 Dec. 1993) [he;eina�te.r MCM]. Change 7 to the Manual, 
condn any significant the area of instructions. Exec. Order No. 12,936.59 Fed. Reg. 59.075 (1994). I 

JUDGES' BENCHBOOK3DEP'T OF ARMY,P,uaw?r 27-9. MILITARY (1 May 1992) [hereinafterBENCHBOOK]. I 1 

4Memoruldum.U.S. Army Legal Services Agency, JALS-TJ,subject: U.S.Army Trial Judiciary Benchbook Update Memo 11 (19 July 1994) [hewinaft? Update 
Memo I I]. 

M.J.491 (C.M.A. 1994). I 
r' 

6UCMJnrt. 118(2) (1988). 
' I 

'On 5 October 1994. the National Defense Authorization Act b r  fiscal Year 1995. Pub. L. No. 103-337. 108 Stat. 2633 (1994). changed the name of the United 
States Court of Military Appeals to the United States Court of Appeals for the Armed Foras (CAAF). The same act also changed the names of the varipus Courts 
of Military Review to the Courts of Criminal A d s .  In this article, the title ot the court that was in place at the ti& the dehsion waspublished will pe used. 

a Vofiz. 40MJ. at 495.. In a similar case, United States v. Cowan. 39 MJ. 950 (N.M.C.M.R. 1994). the court rnembcrs convicted the accused of involuntary 
nuuislmghter in violittion of Article 119. UCMJ. after the judge gave somewhill inconsistent instructions as to whether the membersh;ld to fmd that the accused'& 
s w i n g  or failure to provide timely assistance or both was the cause of the unlawful killing. In COWM.the Navy-Marine Corps Court of Military Review 

'7 (NMCMR) held that the inconsistent instructions were insignificant because the prosecution "unquestionablyproved"thnt the stabbingoccumd. Id. at 955. 

940M.J. 874 (N.M.C.M.R. 1994). 

'OUCMJart. 134 (1988). 
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I ? 

they were of a sexual nature.11 $he j ly provided facts from which the members 
bers that the offenses equated to "sexual harassment" and, desired, infer other facts.16 

besides giving the factual allegations in the specifications as 'a 


elements, the judge defined "sexual haras d States v. Commander,ll the accused was a 

"repeated or deliberate offensive c o m e  who, knowing that military physicians would not 

sexual nature."12 The NMCMR faulted abolic steroids for a nonmedical reason, had a 

viding "meaningful legal principles for the court-martial's German physician prescribe steroids for him. At the court

consideration"l3 by failing to provide any standards far the' ' ' martial for wrongful possession and use of the steroids, the 

members to distinguish noncriminal conduct from -/cdminali\ &' ~~inilibry
'judge Instructed the members that the accused's pos
conduct. The accuracy of this assessment is ques'tioriable'.~ sbsion and use would be wrongful if the prescription was 
because the judge ins&cted the members that the comments 
had to be'offensive and eithet ptejudiclal-'t6'good order and 
discipline or of a n a t d  to bring'disditoh t h e h e d  forces. ' 1  

Perhaps the only Lalue Peszydki has for:practitioners is that 
trial counsel must be specific'in alleging crimihalibehavior to 
erisure 'thatjudges have w2omplete basis for formulating
instructions: 6 s t  8 ( L ) '  i /  s , I .  

* ' I  I , : I /  f , O ~ I ~ ~  

While Peizynski involved a judge not giving emugh 
instructions, another NMCh4R case involVed an alkgation 
that the judge provided tab huch ekplanation In his instruc-l 
tions. 1 Id1 Uhired States v. Srkeed,', h e  Iac5med was the evi- 8 

dence custodian for PheImilitaty police at Camp kejeune, 
North CaroIina. He was cohtrictd of.wrongfullydisposing of 
mi1ih-y property in his evidence mom.' One of the issues was. 
whether the property-which included money, brass knuckles, 
a gym bag, caps, a bottle of cologne; and pornographic maga
zihes-wad "military" property., The"judge instructed th'e 
members that they could, but Were not required to, find 'that ! 
the items were military prdperty If they.were"surrenderd to ! 

the military for-use as evidence" and that "maintainingitems 
of evidence is an iddispensable part of the [militdry] court ays-,., 
tem."'" The NMCMR 'found that the Judge's expanded 
instructions did not invade the Ifact-finding role of the court 

i i . 1  1 

( ' 1  2 

IIPcc~ynrki.40 M.J.at 876. 

12td. tit 877. 

131d. at 882. See also United States v. Diu.39 MJ. 
define the tem%arass" or '.harass&it").* Diaz indi 
standing oftheelemnts. Id.at 1118-19. 

1439 M.J. 849 (N.M.C.M.R.1994). 

Isid.at 8 s .  

16Id. at 851-52. 

1739 MJ.972 (A.P.C.M.R.1994). 

obtained by fraud or for other than legitimate medical purpos
es. The judge further expIained in detail what a legitimate 
medical purpose was, in accordance with instructions that he 

with counsel and to which tbe defens):counsel 
L l  G j  d 

' J E ' I  1 ' '.I 1 '.i ' , .1 i '  I t  

On appeal, the accused argued for the first time kat a legiti
mate,medical.p.urpc,seis ;any purpose for 
be.prescrib$ legally" and to be guilty+f: 
of prescribing the steroids also must be illegal.!8 The accusg 
argued,that prescribing steroids for bodybuilding was legal ip, , 
Getmany.19,-The +ir Force Court pf MilitaryJkeviey+ 
(AFCMFQ�o,und no -of, in the judge's instructionsmQ flso 
found ,thatthe defense gounsel's a f h a t i v e  acceptance of the 
judge's proposed instructions constituted waiver.20 ,Whileathe 
judge in Commander should be commended for providing 
meaningful guidance 10 ;the members,,defense counset also e 

should note that ,to preserve instructional issues for pppeal, , 
they should be reluctant to agree to any instruction not fully in the best interests of 

Judge, United 
Stafes Army Trid Miciaiy, publishedi several ypdatis%odhe 
Benchbook dealing with Instructions'on'offensesn These 

1 

r I * "  1. 

-4. ., 
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updates concerned the elements and definitions invblved 'in mentators foretold that the elehent3 test also would be applied 
attembts under Article 80, UCMJ.2l dninken, impaired, or in the area of lesser-included offenses.29 #Fosterwas signifi
rkkless operation of a vehicle,'aircraft,'orvessel under Arti- cant because it resolved this issue. However, thiCOMA'may 
cle 111, WCMT,P rape, carnal knowledge, hnd sodomy under, have added to the confusion beyond the elements6" ' Articled 120 and 125, 'UCMJ,'23 and solititation24 and test. 
adulteryw undeP Article 134, UCUr:a The& update instruc
tions are intended to ensure that militq+]udges incorporate 
the latest statutory changes and 'the law into their instruc
tibns. However, even'with these updates, blind adherence to 
ttie Benchbook instructions, without updating them in 
response to current law and tailoring them to the facts. may 
cause the militaryjudge to fail in providin eaningful advice 

L 

Lesser-Included Offense Instr~c I 

i 1 

In United States v. Foster,n one of its most ficantdeci
dons in 1994. the COMA adopted the "elements" test as the 
test for ;determiningif one offense is a lesser-included'offense 
of another. This is the same test that the COMA adopted in 
United Stares v. TerersB as the test for determining if offenses 
are multiplicious for findingCpurposes. Because of language 
that the COMA used in Teters, some practiti 

P United States v. Byrd, 24 M.J.286 (C.M.A. 1987). , 

22UCMJ art. 1 I 1  (Supp: V 1993); Memomdum. U.S.Army Legal Se 
The updatt'instruction modified the elements and definitions to clearly define four separate offenses under Article Ilt:  

i 

* Technical Sergeant Foster Was iharged with fdrcible 
sodomy. The court convicted him'byexceptions and substitu
tions of an indecent assault. The AFCMR held that hidecent 
assault was not a ldsser-included offense bf forcible sodomy 
&cause indecent Assault. unlike sodomy, requireb that the Irici, 
tim not"bethe spouse of the accused. The AFCMR held, how
ever, that a conviction of indecent acts with another could be ' 
sustained as a lesser-included offense of forcible sodomy.30 

The COh4A granted review of the AFCMR decision. After 
deciding to adopt the klements test, the COMA had to decide 
whether the additional element of prejudice to good order and 
discipline 'or sekice 'discrediting conduct, contained sin the 
indecent acts offeke "underArticle 134, UCuI>I prevented it. .  
from being d lesser-i ed offense of sodomy under Article 
125, UChU.n If sb offense charged under the first two 

' ' -1 

% (C.M.A:1993); 

(28 Feb. 1994) [hereinhr Memo IO]. 

those situations where the accused (1) was drunk: (2) had a specific alcohol level; (3) was reckless orwanton; and (4) was impaired by a controlled substance. The 

update was promulgated in mponse to change 5 to the Monuol, MCM, supra note 2 (C5. 15 Nov. 1991). and the 1992 and 1993 amendments to Article 111.  

UCMJ. Change 5 changed the definition of "operating" to clarify that it includes starting an engine, without moving the vehicle, aircraft, or vessel. The amend

ments to Article II I completely revised the text of the article and added a prohibition on operating a vehicle. aircraft.or vessel with an alcohol concentration 8t or 

above . IO grams per milliliters of blood or. IOgrams per 210 liters of breath. 


! <  

23UCMJart. 120 (1988 & Supp. V 1993); UCMJ art. 125 (1988); Memorandum, U.S. Army Legal Services Agency, JALS-TJ, subject: U,S.rArmyT h  Judiciary 
Benchbook Update Memo 12 (15 Aug. 1994) [hereinafterUpdate Memo 121. The update instruction modifEd the elements to correspond to the 1992 amendment 
of Article 120. UCMJ. and to further define the concept of constructive force in the offenses. The 1992 amendment of Article 120 eliminatd the requirements in 
the offense of rape that the victim be f e d e  and nut the wife of the accused. Although rape still requires sexual intercourse between a d e  and a female, under the 
1992 amendment it is possible for h e  perpetrator to be female and the victim to be male. 

uMemomdum U.S.Army Legal Services Agency, JALS-TI, subject: US. Army Trial Judiciary Benc 
Memo 131. One main item changed by the update was the inclusion in the instruction thatthe person 

of a criminal venture. See UnitedSte iggins, 40M.J. 67 (C.M.A.1994). 

uUpdate Memo 10. supra note 22. ' The u b e  addei a befinidon of sexual in$ 
discipline or service discrediting conduct. See United S t k s  v.Perez. 33 M.J. 1050 

26UCMJ art. 134(1988). 

n40MJ. I4O(C.M.A. 1994). 

2837 M.f.370 (C.M.A. 1993), eert denied, 114 S. Ct.919 (1994). refers state 
elements of the offenses: to be multiplicious. the elements of one offense must 

29See. cg.. Gary J. Holland &'Willis C. Hunkr. United Stares v. Teters: More 

Fosrer, 40MJ. at 142. 
I ' 

'1 
3'UCMJ art. 134 (1988). 

32rd. art. 125(1988). I t , L 
I 1 1 ' I 

I 
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of an offense charged under,Articles 80 through 133, UCMJP3 
which $0 not qont@nthe prejvdice to discipline or service dis
crediting element.. :, ) 

I > I (  4 i' ' i n  ' i 

decided that this additional element did ;lot. 
prevent indecent acts from being a lesser-included offense of 
sodomy;, It stated .that,I"[t]heenumerated articles are rooted in 
the principle that such conduct per se i s  either prejudicial to 
good order and discipline or brings ,discredit$0 the armed I 

forces; theqe elements1are implicit in the enumerated 
articles,"P The COMA held, therefore, that Article 134 j 
offenses 'may be lesser-included offenses of the offenses enu- . 

included offense if all the elements of the "lesser" qffense com
prise a subset of the elements in the "greater" offense. Howev
er, prqctitioners may not ,&a literal, straight-line, quantitative 
comparison of the elements to determine if the elements of one, 
otfense are a subset of another. The COMA,,indicatedthat 
"subset elements can either be fluantitatively or qualitatively, 
lesserq'?~,The COMA alsoLstatedthat, when using the qualita
' approach, the elements must be lined up realistically to" 
etemine whether each element of the lesser offense is "ratio

nally derivative" of one or more elements of the greater 
offense.% In Fosfer, the COMA held that the first two elements 
of indecent acts (commission of a 

out the consent of the victim), thereby, making i t  a lesser-
Whether the COMA actually has clarified 

lesser-included offense remains'to be.seen.37 
Qualitativetomparisons leave much room for litigation. 

srey, the COMA also questioned, without deciding, 
whether,@eloyer,courfwas-comectwhen it held that ir$ecent 
assault-with ,its qdditional element requiring the vipim not 
be the spouse, pf t ~ y a snot a 1esser:inclpded 

n
offenre,to sodomy. ter condern for counsel aid 
judges,may,+&J ent reference to the,proposi
tion that indecent assault is a lesser-include4 offense of rape.39 I 

whether one looks at elejnene on,a quaptitative or a qualita
tive lc-vel, it would Seem that the specific,Jntentcrime of inder 

a lesser offense,tozthe ge.oerd intent 
I I I ', 

-j J.' 1: 
has clarified whethe 

offense can be a lesser-included offense of another substantive 
offense. By implementing a qualitative analysis rather than a 
strict quantitative analysis, however, the COMA has not pro
vided an easy solution for deterpining lesser-included offens
es. , Furthermore, the COMA may:have Flipped back, into, 
applying a standard similar to ,the "fairly embraced" test, 
which it rejected in Terers in favor of the "elements" test.", ,, 

1 

ctio" ' , I  L . .  . . . ' i  ' 1  I < , '  t.I I ,'+?:.f. r ~ . . i i  
'In 1994, the United States Afmy Trial Judiciary incorporat

ed into the Benchbook a new instruction on the _affirmative 
defense of self-help under a claim of right.41 Although the 
Manuol does not list this defense.42 military courts recognize 

asds, 'self-help is ,an a f f i a t i  .iThe 
uty to $suuct on the'se1f:he when 

some evidence exists that the*accused took, withheld, or ,

obtained property under,an honest b that the accused was 
entitled to the piopekyas the owner or as collateral for a debt 
owkd'tothe accused." Including the instruction in the Bench

37Evicn the COMA indicated that "sound practice Could dichte thk'prosecutors pled not%nly the af,bffense, but also any analogous Article 134 offenses as ' 
alternatives." Id. at 143. If the Article 134 offense is truly a lesser-included offense, 'whzit need to allege it sep&t& from the principal offense? If the 
offense is  a lesser-included offense, the lesser offense should be dismissed prior to the trial on the merits as being multiplicious wjth the principal offense. If court 
members try the ease. the suggested alternative charging potentially could prejudice (he codt members .against the acdused based on the increased number of 
charged offenses. The COMA'S gratuitous statement illustrates an example of the appellate court dohg little'to ksist trial judges and counsel, who must apply its 
ambiguous decisions in the courtroom. 

# r 

mid. at 145 n.5. 

37 

NSee Note, One Step Forward, 7bo Steps Back: r. ARMY,LAW.,Jan. 199,5,at 50. 

41Update Memo 13. supra note 24, para. 5-18. 

42MCM. supra note 2. R.C.M.916. 
c 

43See,e&. United States v. Birdsong, 40 M.J.606 (A.C.M.R.1994); United States v. Gunter. 37 M.J. 781 (A.C.M.R. 1993); United States v. Smith, 14 M.J. 68 
(C.M.A. 1982). 
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book should make it more difficultfforcounsel and judges to 
overlook this defense. I .  ) ’ !  

1 ” 
A ample of the self-help defense arose in United 

Stares v. BiBinlsong.44 Specialist Birdsong was estranged from 
her military husband, b;ut had custody of their daughter. 
Although Specialist Birdsong wqs entitled only to a portion of 
her husband’$ Basic Al1owance;for Quarters (BAQ) for s u p  
porting their childts she testified that lshe believed that her 
husband owed her the entire amount of his BAQ and another 
$1500 arising from an unrelated debt. She was charged with 
forging allotment forms (directing that these amounts be 
deducted from her I husband’s pay) and larceny of the money 
which resulted from the forged allotments. The members con
victed Specialist Birdsong of both the; forgery and larceny 
offenses without the benefit of any instruction on the self-help 
defense; neither the judge nor counsel recognized the defense 
as being in issue. The Army Court,of Military Review 
(ACMR) held that Specialist Birdsong’s .testimony was suffi
cient to suggest that she honestly believed that her husband 
owed her the money as repayment of a debt and as support 
payments owed her on behalf of their daughter.& The ACMR 
held that the militwy judge erred in notigiving the instruction 
as to the larceny offense, but that self-help did not apply to the 
forgery offenses, as self-help will not excuse the use of fraud 
i n  inducing third parties to.pay money from another’s 
account.47 

Another new instruction placed in the Benchbook covers 
those situations when the evidence tends to negate a necessary 
mens rea involved in an offense.4 ’ The Manual states that an 
accused may present evidence as to a mental disease or defect 
only if it amounts to a complete lack of mental responsibili
ty.49 This prohibition also applies to evidence relating to any 
requisite state of mind for any offense-such as specific 
intent, knowledge,,premeditation,or willfu1ness.m However, 

! 

M.J.606 (A.C.M.R. 1994). 

the COMA has declared these provisions of the Manual 
invalidY The new Benchbook instruction codifies the 
COMA’Sdecision. i 

I 

The new instruction should be used in cases where the evi
dence raises the question of whether the accused possessed the 
necessary state of mind for an offense eyen though the evi
dence does not raise a defense of lack of mental responsibility. 
Unlike the defense of a lack of mental responsibility-where 
the court members must make predicate findings relating to 
the accused’s mental condition-the “defense” of lack of 
mens rea requires only that the members have a reasonable 
doubt that the accused had the requisite state of mind. 

I 
Additionally. the Benchbook instruction on partial mental 

responsibility has been revised to comport with the new 
instruction on evidence negating mens rea.52 The defense of 
partial mental responsibility exists in military law.53 despite 
the statement in the Manual to the contrary.54 The new 
instruction on partial mental responsibility should be used 
when the evidence raises both the defense of mental responsi
bility and the question of whether the accused possessed a 
necessary mens rea element. *Thisdefense is essentially the 
same as the “defense”of lack of mens rea; it requires only that 
the members have a reasonable doubt that the accused had a 
requisite state of mind. , 

In 1994, the COMA decided two cases that involved ~ 

instructions about the defense of inability. In United Stares v. 
Bcmtes,5s the accused obtained permission to take time off to 
have his car repaired so long as he reported to work the next 
morning. When Sergeant Barnes failed to appear at work the 
next day, his excuse was that, after having the car repaired, a 
couple approached him asking for a ride to a location approxi
mately forty to seventy miles away for which they would pay 
him fifty dollars. The accused stated that he accepted this 

f 

45SeeDEP’TOF ARMY.REG.608-99. Fmav SUPWRT. AND PAT ERN^, para 2-4 (4 Nov. 1985) (noncustodial military mnt must pay Mm u n tarm CUS~ODY. 
equal to the differencebetween BAQ at the with dependent tate and BAQ a the without dependent rate to the military p a n t  having custody of the child(ren)). 

MBirdsong. 40MJ.at 610. 

471d.at 609 n.2. 
I 

Update Memo 9. supra note 2 I.  para 5- 17. 

49MCM.supru note 2. R.C.M. 916(k)(2). I 

Id. 

See Ellis v. Jacob, 26 M.J. 90 

s2 Update Memo 9, supm note 21, para. 6-5. 

53Ellisv. Jacob, 26 MJ. 90 (C.M.A. 1990). 
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offer and, on arriving bt:the designated loc3atbi. h e  dflthe; 
pasiengers pull4 'ci'gddo i  him, iook Iiis car and 'the fifty !dol-i 
lars, and forced him to walk home. This excusess&rf&dQt' 
trial through the testimony of the accused's direct supervisor; 
holvevei.3he'rtiilitaryjudge failed to instruct on the defense of 
physkal Inability to remrnl"aThe COMA' held .thatIthejudge) 
erred In' failing to give the instruction.% This case serves as a! 

necessary 'that the etldence 

s h e s ' s  l'f;allun5 u, e t u m  was' not the result of 'his own wilt;. 
ful a'nd delibetate bnduct,' tlie military judge w* required to ' 

inability to retdrn."S* 1' " ,, I'* < 4 ' , 2  1 ,  I 

6 accused,'SergeantMeeks,' 
was ordered to deploy to Southwest Asia. After receivihg this 
order, Sergeant Meeks sought medical help for depression 
and,''after kceiving lreatmkni,;he was diagnosed as beihg 
deploya6lk. Hi; commander then gave him an order to begin 
p d s s i n g  For'the deployment; lo which the accused respondAl 
ed,',"I ctin't ."~. A' sanity h a r d ,  whichiconvened before the 
. t ,  

I ,  ..:. 
1 1 ' L . 

tria1;found that Sergeant Meeks was suffering from $n adjust
ment disorder "rendering him unable to obey ihex?tdetdlo 
deploy."61 The defense's trial strategy was to show Sergeant 
Meeks's inability to obey the order, due to, his anxiety, and 
depressiqp. As B result 6f.this strategy,*the military judge 
gave an iristrbction on the defense of partial mental responsi
bilityP but refused t6 give any instruction on physica�'inabili
ty.63 The 'accusedcontehded that he was entitled 'to both, but! 
the COMA held that becreuke-the physical inability defense; 
wastf'inektricably tied" to the lackiofm mental responsibility 
defenhe, a separate 'instructi'ombn physical inability was 
unnecessary.64 When'similar defenses tx i s t  regarding an I 

offense, the better and safer approach for *militaryjudges I 
wbuld be to instruct on alljdefenses faked orito obtain an 
affrmativd waiver fromlthe defense on one or more of the(
defends.6J c a i 

I r') 

remember that the 
Be$chbook Is not'sacrohnct und is ohly 'ageneral !guide"'to be 
taitored to 'the specific facts of a phicular'case. ; i n  United 
Srufes v. Mukinez,a the jddge neglected this important pdnci
ple in charging 'the tourt'members on tht?defense of self-, 
defenst.1 Seaman Apprkntike Martinez hed a knife and 
warned a group of four to fivedrutik ally motivated, 
bur 'unarmed attackers not to %!om'near him. When the men 
continued to approach, Martitlez ran away, but was overtaken, 
beaten, kicked, and dragged. Martinez swung his knife in.a 
frantic attempt to get away and, as he was running away, felt 
the knife cut somebody: Hdwas able to retreat to a car, where 
his attackers began punching at him through an open car win

57ld.ai232(qudng hi i t&  dt i tcs  v. faylor, 26 Kkj! 127, 129 (C,M.h!1988)J. For cases 'dccided id 1994 &here appellate wutts held that the militky judge prop. a 

erly failed to instruct on potential defenses because they were not reasonably raised by the evidence. see. e.g.. United States v. Hensler. 40M.J. 892 (N.M.C.M.R. 
1994) (invo1unl;uyintoxication not raised as part of defense of lack of mental responsibility); United States v. Jackson. 40M I  820 (N.M.C.M.R.1994) (mistakeof 
fact not raised as a defense to rape). 

58Burnes. 39 MJ.at 233 (quoting United States v. Myhre. 25 C.M.R.294.295 (C.M.A. 1956)). 

61 Id. 
r 1 ( * '.It

62The defense of partial mental responsibility exists in military law despite Rule for Court-Martial 916(k)(2) stating otherwise. Ellis v. Jacob. 26 M.J. 90(C.M.A. 
1990). See Update Memo 9, supru note 21, para. 6-5. T [ - ,?  

63Thedefense of physical inability would exist if the accused's condition made it impossible for him to obey the order. The defense is meat 1 + I I , 

a matter of degree. and it will not justify the acts of the accused in refusing to comply with the order unless such refusal was reasonable in 1 J 1 
light of the fact and extent of the ailment, its dation to the task im er of the order, the pressing nature or the cir
cumstances involved, and any other relevant circumstances.j ( * 7 

See United States v. Tolle. 39 C.M.R.297.299 (A.B.R.1966). 

blMeeks. 41 M.J.at 154-55. (0 'Ql .A 1 ' r', L 

65Althoughjudges have a sua sponte obligation to instruct on affmative defenses when raised by the evidence, a defense counsel mny'affirmativelywaive M 
instruction on a defense. See United States v. Barnes, 39 M.J.230.233 (C.MA. 1994) (citing United States v. Strachan. 35 M.J. 362 (C.M.A. 1992). cert. denied, 
113 S.  Q. 1595. (1993)). Strachun involved an affirmative waiver of a lesser-included offense. but B u m s  also indicates that an affkhtive Waiver MApply to 
defenses. 

&40 M.J. 426 (C.M.A. 1994). 
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issued by tlie'office of the Chief Trial Judge, United States 
Army Trial Judiciary.87 This'new instruction should be giveh 
when a witness testifies under a grant of immunity or'in 
exchange for leniency, to explain how the gram of immunity 
or promise may affect credibility. 

ProceduralInstructions ' 2  

i m e  most important development in the area OP procedural 
instructions involved,the language of the reasonable doubt 
instruction. The Benchbook included the language that "proof 
beyond reasonable doubt means proof to a moral certainty 
4though not necessarily ,an absolute or mathematicalterpin
ty."sa The Supreme Court and 'the COMA criticized this 
"moral certainty" language in several recent cases. 

In Victor v. Nebrasku.89ihe Supreme Court considered rea
sonable doubt instructions in two murder cases. In one case. 
the trial judge defined 'reasonable doubt as, among other 
things, "not a mere possible'doubt," but bne such,that the 
jurors could not say they felt an abiding conviction'"1o a 
moral certainty, of the truth of the charge." In the other case, 

6 , 

Wpdate Memo IO. supra note 2!!. 
' / I  , 

ENCHBOOK. supra note 3, 

mf14S.Ct. t239(1994). I irt : i  

the trial judge defined reasonable doubt as,'among other 
things, a doubt that will not permit an abiding 'conviction: "to 
a moral certainty," of the accused's guilt. Although the 
Supreme Court'found that 'neltherof these instructions violat
ed the Due Process clause, it criticized useaof the !'moral cer
tainty" 1anguage.w In'her concurring opinion1 Justice 
Ginsburg suggested using a more precise 

ction proposed by the Federal Judicial 
I , 

In United States V. Meekspz the COMA found that the mili
tary judge did not err by giving a reasonable ddubt instruction 
which included the "moral certainty"1 language from the 
Benchbook. The COMA e Benchbook instruction 
was sufficiently clear, whe d with the instructions in 
Victor v. hkbraska.93 However, the COMA suggested reex

the Benchbook instruction.94 

chbobk"instruction in 
response to this criticism, In 
tainty" in the instytion have been 
"evidentiary certainty."95 The Ah 

j 

5wle isdnguism these instructions'fromthe bt indruction ir found unconstitutiod in Cage V. d u i s i  98 US. 39 (1990). In cuge. 
reasonable doubt was defined as "such doubt as would g ivehe tb a grave uncertainty." "an aCNd substantialdoubt," and %ot an absolute or mathematicaluncer
tainty. but a moral certainty." The Court found this to be (mconstitutionnl because the language "gmvc" and "substantial." when used In conjunction with "moral 
certainty" could be interpreted improperly. 

. 
91 Victor, I14 S. Ct.at 1253 (Ginsburg. J.. concurring in  part and concurring in the judgment). The instructionrecommendedby the Federal Judicial Center reads 
as follows: 

m h e  government has the burden of proving the defendant guilty beyond a reasonable doubt. Some of you may have served as jurors in  
civil cases, where you wep told that i t  only necessary to prove that a fact is more likely true than not me. In  criminal cases,the govern
ment's proof must be more powerfulthan that. It must be beyonda reasonable doubt. 

Roofbeyond a reasonable doubt i s  proof that kaves yw firmly convinced of the defendant's guilt. There are very few rhingsin this world 
that we know with absolute certainty. and i o  criminal cases the law does not q u i r e  proof that overcomes every possible doubt. If. basedon 
your consideration of the evidence, you are firmly convinced that the defendant is guilty of the crime charged, you must find him guilty. If 

lhere i s  a real possibilitythat he Is not guilty. you must give h the benefit of the doubt and fmd him not guilty. 

Id. See Fe 

9241 M.J. 150 (C.M.A. 1994). 

93The CAAF m e  to the ea 

"Meek, 41 MJ. a~ I50 n.2. ral Judicial Center. See supra note 91. 

95UpdateMemo II,supra note 4. at 2-68. 

%The new Air Force reasonable doubt instructionreads as follows: 

A reasonable doubt is a conscientiousdoubt. based upon reason and common sense. and arising from the state of the evidence. Some of 
you may have served as jurors in civil cases, or as members of an administrativeb o d .  where you were told thot it isonly necessary to prove , 
that a fact i s  more likely true than not true. In criminal cases. the government's proof must be more powerful than that. It beyond a 
reasonabledoubt. 

Roof beyond a reasonable doubt i s  proof that leaves you firmly convinced of the accused's guilt. There arekery few things id this world 
that we know with absolute certainty, and in criminal cases the law does not require proof that overcomes every possible doubt. If. based on 

* your considerationof the evidence. you are firmly convinced that the accusedis guilty of the crime charged, you must fmd (him)lher) guilty.
I fon the other hand, you think there i s  a real possibility that the accused is not guilty, you must give (him) (her) the benefit of the doubt and 
find (him) (her) not guilty. I 

Memorandum. UnitedStates Air ForceTrial Judiciary, subject: ReasonableDoubt Instruction (8 Apr. 1994). ' . 
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,Marine Corps? haye adoptd,,yersions of the Fedepl Judicial 
Cester instruction suggested inJicrorv. Nflbrusku. 1 , T ~ ~ l ~ f ; l  

r 3L I / ‘ /  I I ‘  
I .,COW discuss&: ns on 

voting procedures. I n  ,Gurrq@J,,theaccused a s k 4  the m i l i b  
;judge tq instruGt the members that a three-fourths vole was 
lrequired toconvict him of felony-murder,becauseauch a con
viction Mould result in1 a mandatory life sentence, which 
requires a three-quarters vote to impose. The COMA upheld 
the military judge’s denia1,of tbjs request, finding that the 
clear #languageaf the statute? guthorized conyiction of felony 
mprdes,by a twoTthirdgjnajorjy Eote. *. 1 1 ,  I 

members that their findings contained an “inherent inconsis
tency” and directed them to reconsider. The members ulti
mately found the accused guilty of conspiracy as charged. 
The COMA upheld the judge’s ruling, finding that the judge 
had the authority to direct the members to reconsider a defec
tive verdict. However, the COMA also mentioned another 
coune, of acpan; ejud 
that their frndingsknou 
infoded them that rhky could reconsider h i s  finding. In the 

authors’ opinion, ,this instruction would have been,safer, 
because i t  would have .avoided directing the members to 
reconsider their: findings. while allowing thpn to decide 
whether to reconsider the findings ontheir own: 

F 

Several procedural developmen 
as a result of Change 6 to the Munuuf.lOl This change, which 
became effective 21 January 1994, gave members a new 
‘optionfor finding an accused guilty: accused now may be 
fohnd gdilty of a named lesswincllld6d offense.la A hew 

Several rqent cases de@ with sentencing instructions.. 4n 
United Ssares v. McElroy,lO4 the military judge inskcted the 
members that a punitive discharge does not forfeit vested ben
efits from a.prior period of Ilervice. On appeal, the accused 
argued that this instruction was improper because these bene
fits may be lost if an accused is convicted of certain offens
es-such as mutiny, treason, sabotage, ,assisting the enemy, 
sedition, and spying. The COMA upheld the sentence 
because the accused was not convicted bf any of these offens
es. A new instruction informing the members that benefits 

I enlistments are not forfei 

Trial Judge, Uni 

I ? ‘  1 ‘ f 4 ,’ 1 3, 1‘ 

W T h e  new Navy and Marine Corps reasonable doubt instruction d s  as follows: 

E (Sbmof you may have served Bs jurors in civil Cases, or as board members in’adminishive boards, where you were told that i t  is only 

necessary i o  prove that a fact’is more likely hue than not true. In crimih 

must be beyond a reasonable doubt.] 


By reasonable doubt is  intended not a fanciful. speculative: or ingenious doubt br con]ecture, bullan honest and actual doubt suggested by 
the materid evldence or lack of it in the Case. ]It Is a genuine misgiving caused by insufficiency of p m f  of guilt. Reasonable doubt is a fair 

, and rational dbubt b e d  upoh mson  and common sense. and arising from the state of the evidence. Proof beyond b reasotiable doubt is 
pr&f that laves you firmly tronvinced of the kcused‘s guilt. There are very few things in this world that we know W i t h  absolute certainty. 
and in criminal cases the law does not q u i r e  proof that overcomes every possible doubt. If. based on your consideration of the evidence, 
you are firmly convinced that the accused is guilty of the crime charged. you must find hi- kuiky. If oh the other hand, you t h i d  there 
is a real possibility that hdshe is not guilty, you must give himher the benefit of the doubt and find himher not guilty. 

lar fact advanced by the pro 
on the whole evidence., you

beyond a reasonable d 

5’839 MJ.293 (C.M.A. 1994). 

r 

105Upd;ueMemo 1 1 .  supru note 4, at 2-135 to 2-136. .9 ’ r , ll / I ,  L 

I 
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In Garrett v. Lowe,la the military judge-erred by straying 
from the Benchboak instructions to “simplify” the members’! 
voting proceduresi In Garrett, thelaccusedwas convkted of 
felony-murder and nxeived~a mandatory life sentewe. .Dpr: 
ing presentencing proceedings, the judge instructed :themem
bers that they need not vote’on the mandatory life poFtion,of 
the sentence, and only needed a two-thirds yote for the other 
portions of the sentence, The COMA found Ibis instructionrto 

udjcial error; Ithe entire sentence requiqed a three? 
wte. even though the life sentence y+smandatory.107 

Military,judges must be careful to adherq to the Benchbooi 
and not attempt to create new v 

I 

United Stares v. Greenlm als 
ure to follow the Benchbook. During his sentencing instruc
tions, the military, jpdge .departed from the BencljQook 
instryctions by failing to inform the members that their-vote 
must be.by secret written ballot.109 The defense failed to 
object to the judge’q instructions, Although the COMA found 
the judge’s omission to be error, i t  held that the omission did 
not constitute pldn error,llo because the rest of the instruc: 
tions adequately ensured that the members’ deliberations were 
properly conducted.II1 * I 

’ ited Stutes v. Butler another &ample of,a military 
judge’s failure to follow the insdctions in the Benchbook. I n  
Butler, the accused was tried by a special court-martial autho
rized to impose a bad-conduct discharge. During their sen
tencing deliberations, the members initially attempted to 
impose a sentence that included a “general discharge’’ and 
annotated this on the sentence worksheet. When the military 
judge examined the worksheet, he informed the members that 
they had no authority to adjudge any type of discharge other 
than a bad-conduct discharge. He then instructed them to “go 

1 ‘ 1 X I 

lm39 MJ. 293 (C.M.A 1994). 

back .and deliberate and arrive at a legal sentence ....” Nei

ther ,party objected to these instqctions and the members 

eventually imposed assentence including a badconduct dis

charge.; On appeal, +e accused alleged that the :members 

impermissibly i n c r q q  the senpce  without probr instruc

tips,on the procedures fqr reconsid 

found @at the @li% jud 

to recoqsideritheir Illegal 

dure would pave ken to 

tence was illegaliayd$en ins 


tion not,addressed in 


for additional instructions concerning the relationship between 

discussion and voting on proposed sentences. In accordance 

with the Benchbook and the Wanual, the,military judge 

instructed the members that following a full and free discus

sion on sentdncing, the proposed sentences are arranged in 

order of severity.1 He then departed from the Benchbook and 

advised the president that furtherdiscussion was discretionary 

and that he could call for-avote, subject to being overruled by 

a majority of the members. The AFCMR held that h i s  

instruction was proper, although it had no basis id the Manual 

or ~ & e d e d .The AFCMR disagreed with thc suggestion that 

the military judge should respond to questions by simply 

repeating instructions already given or recognized. The 

AFCMR stated that “[a] court-martial is not a scripted proce

dure but a dynamic event,” and noted that “[tlhe military 

judge must be able to respond to new or unanticipated events 

using his or her best judgment.”ll4 


? I , 

Imln United States v. Gonzalez, 39 M.J. 459 (C.M.A.1994). another murder case in which the accused received a mandatory life sentence, thc military judge also 
instructed the members that they only needed a two-thirds vote to impose any sentence other thandeath. TheCOMA found this instruction in error. but found no 
possibility of pjudice. Thepanel consisted of eight members; two-thirds or three-fourths of that number was six. Id. at 459 n l .  

lw4l M.J. 57 (C.M.A.1994). - ,  

‘WSee Update Memo I I .  supru note 4. at 2-101. which includes the language “[Ylouthen vote on the proposed sentences by secret written ballot.“ . 
L1oOrdin;lrily.the military judge has a SUB sponte duty to instruct on sentencing voting procedures. MCM. supra note 2. R.C.M. 1005, 1006. Normally. a SUB 
sponte duty means that the military judge must give the instructions even absent a defense request: defense silence will not constitute waiver. See United States v. 
Taylor. 26 MJ. 127 (C.M.A. 1988) (because judge had sua sponte duty to instruct on lesser-included offenses, waiver doctrine did not apply). However, the 
COMA has been willing to impose the waiver doctrine to relatively minor omissions in the judge’s instructions on sentencing voting procedures, if the defense fail. 
to object. See United States v. Fisher, 21 M.J. 327 (C.M.A. 1986). 

]]!The COMA pointed out that the primary evil the secret written ballot was designed to prevent was the use of rank to influence junior members. In Green. the 
milimy judge instructed the members that the “influence of superiority in rank shall not be employed in any manner to control the independence of members ....“ 
Id. at 58. 

Il241 M.J. 211 (C.M.A. 1994). 

Il339M.J. 980 (A.F.C.M.R.1994). 

1141d. at 983. 
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ause he did not want IO highlight 
rs. The judge instructed the members 
o d y  be sentenced for the hffenses for 

which he was condctktl. The ACMR upheld the judge's deci
sion, bekause the j u  ructions adequately
addressed the issue.' \ 

1 

In United hares v. tOving,**7the CAAF*l*upheld the mili
tary's death''penalty 'sentencing instructions. The defense 
raised several objectigns to the trial judge's sentencing 
Instructions.ll9 The defense argued that the trial judge should 
have specificallyhstructed the members thatlrace could not 
be considered as a factor,in sentencing. However, the CAAF 
found that such an'instruction was not required.120 The 
defense ;also argued that the judge's use of the Benchbook 
instruction, which informed the members that they could not 
impose the death !penaltyunless they found that the extenuat-

I 

ing and mitigating factors were substantially outweighed (by 
the aggraVating"factbrs.121was,.inadeqbatl. The defense 
asserted;that the jbdge should have kkplicitly told the mem. 
bets that they could decline to impose the death penalty. evert ,

if they found that extenuating and mitigating faktors were sub
stantiallybutwtighed by aggravating factOrs.JP However, thd 
CAAF found that the judge's instructions were ,adequateP 
The CAAF relikd,'in part, on thesentenring worksheet, which 
cledrly indiCat6d that the death penalty was pdrmissible, not 
mandator)'. U w i n g  reaffirms the'importance of taking extra 

d worksheets in a capital case.' ' 
I ,T 1,  / I I  

! 

' As in recent years; the 'cases decided during the past calen
dar year demonstrate 'that military *jhdgesand counsel must 

diligent to properly frame inSGuctions 'to court mkm
nlike the majority-bfareas in the armed forces, the 

"down sizing" of the military has n6."effect In the area bf 
instructions in courts-martial. Military Bppellate courts still 
teequire military judges to give complete instructions tailored 
to the facts of the case. However, the dourts elso will apply 
waiver generously when counsel fail to object. Because of the 
waiver doctrine. counsel should become more involved in the 

I. . . I 
I .  , 

1ts&e UCM, supra note 2:M;L: k.EWD.105, which requires the militaryjudge to give an instruction on the limited use of evidence "upon request." 

11741 MJ. 213 (1994). 1 I I '  

I P 

llsThis i s  the new name for the Court of Military A p p l s .  See supra note 7. - - _..~ - "_ ~. . I - . 

I W h e  defense also raised several objections to the trial judge's findings instru 
73 and 90. 

IZzSuch an instruction is currently contained in the Amy's new trial script. .See Update Memo 1 I .  supra note 4. at 2-183. 

~ z ~ b v i n g ,41 M.I.at 276-79. 

I 
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APPENDIX A 

Insthctions Checldist 

1. 	 Prior to Findings Update Memo 1)................................................. ( ) 
A. Preliminary Remarks: - ' a. Proof of intent by circumstantialevidence 

I .  Initial instructions to the'court 
* ' ' I 3 , '  (Paragraph 7-3, Update Memo 1).................... ( ) 

(Page 243, Update Memo 11)............................. 0 b. Proof of knowledge by circumstantial 
2. 	 evidence (Paragraph 7-3, Update Memo 1).....( ) 

neral Introductory Explanations............................ ( )' 5. Stipulations (Paragraph 7-4)................................... ) 
6. Depositions (Paragraph 7-5)........................-......( ) 
7. Judicial Notice (Paragraph 7-6) ............................ ( ) 
8. Credibility of Witness (Paragraph7-7)................ 0 

................................................. ( )  9. Interracial Identificatian (Paragraph7-7.1)..........( ) 
CWSP LIO 0 10. Character Evidence (Pdagraph 7-8).................... 0 

CWSP LIO 0 11.  Expert Testimony (Para 

CWSP LIO 0 Memo 10)..................1. 


1 .  	Terns having special legal significance/ 12. Accomplice Testimony (Paragraph7-10)............. ( ) 
connotation (para ;para :paraA......( ) 13. Prior Statements by Witness (Paragraph 7-11...... ( ) 

2. Law of Principals (Paragraph 7-1)..............,........( ) . 14. Accused's Failure to Testify (Paragraph7-12).....( ) 
C. Other Lesser-Included Qffenses (para-; p a r b . . (  ) 15. Other Offenses or Acts of Misconduct by 

(Includingdefinition of terns having special legal Accused (Paragraph 7-13)..................................... )
1connotation) , 16. Past Sexual Behavior bf Nonconsensual 

p, Special and,OtherDefense Sex Victim (Paragraph 7-14)............................... ( ') 
~ 

. 1. Self-Defense (Paragraph 5-2).................:..............(J 17. Variance-Findings by Exceptions and 
2. Defense of Another (Paragraph5-3)................,.. ( ) Substitutions (Paragrahh 7-15)............................ 0 
3. Accident (Paragraph 5-4, Update Memo 7)..........( ) . 18. Value, Damage or Amount (Paragraph7-16).......( ) 
4. Duress or Coercion (Paragraph 5-5)..................... 0 19. Spill-Over (Paragraph7-17, Update Memo 8).....( ) 
5. Entrapment (Paragraph5-6).................................. ( ) 20. Have You Heard lm+achment Questions 
6. Agency (Paragraph 5-7)....................................... ( ) (Paragraph 7-18, Update Memo 8).,.................... 

(1

7. Obedience to Orders (Paragraph 5-8)..................( ) 21. Grant of Immunity (Paragraph 7-19, Update 
8. Physical Impossibility or Inability Memo 10)............................................................ 0 

(Paragraph5-9)................................... I . 9. Financial and Other Inability (Paragraph 5-10). ..( r) F. Instructions on Findings. 
10. Ignorance or Mistake of Fact of Law 1. Prefatory Instructions (Page 2-63, Update 

(Paragraph5-1 1).................................................. 0 Memo 11)...................... +............................ 
1 1 .  Voluntary Intoxication (Paragraph 5-12)..............0 2. Other AppropriateInstruction (Page 2-67, 
12. Alibi (Paragraph5-13).......................................... ( ) JJpdate Memo 1 1) ................................................ 0 
13. Character Evidence (Paragraph 5-14)................... 0 3. Procedural Instructions on Findings 
14. Voluntary Abandonment (Paragraph 5-15, Update, (Page 2-72, Update Memo 12)............................ .( 1 

Memo 7)............................................................... ( ) 
15. Parental Discipline (Paragraph 5-16, Update 

Memo 8)............................................................... ( ) A. Instructions on 
16. Evidence Negating Mens Rea (Paragraph 5-17. 

Update Memo 9)................................................... 0 B. Other Instructions on Sentence (Page 2-97, 
1 I 17, Self-Help Under a Claim of Right (Paragraph 5-18, Update Memo 11) ..................................................... 

Update Memo 13)................................................. ( ) 1. Summary of Evidence in Extenuation I 

. 18. Mental Responsibility at Time of Offense Mitigation .................... 
-_- (Paragraph6-3, 6-4, Update Memo 9)................. ( ) 2. Accused's Failure to TestifyFailureto 

19. Partial Mental Responsi Testify Under Oath.................. 
Update Memo 9)........... . Effect of Guilty Plea............................................. 0 

20. Personality (Character or Behavior) Disorders . Mendacity;.......................... ................................. 0 
(Paragraph 6-6, Update Memo 9).........................( ) 5. Argument for Specific Sentence........................... ( 1  

21. Other..................................................................... 0 6. Other..................................................................... 0 
E. Evidentiary and Other Matters . Concluding Instructions (Page 2-101. Update 

r1. Pretrial Statements (Chapter 4)............................. 0 Memo 11)................................................................... 0 
2. Law of Principals (Paragraph 7-1)....................... ( ) 
3. JointOffenders (Paragraph 7-2)............................ 0 NotedRemarks: 
4. Circumstantial Evidence (Paragraph 7-3, 
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APPENDIX B'" 


P Findings Worksheet. 


I ) . . . . . . . . . . . . . . . . . . . . . . . . . . .  iE 

1 . 

..... 
i . . . . .  . I  '(- . I j i  

Note: After $he members have 'reached their findings the 
President shall strike all inapplicable language and 
announce +e findings,by reading the remaining language. 
(Do not ,Fad the,bold_faced print). l 

j . . . . .  . 1  c .  

I r  

I. ' I N '  CASE OF ' ~ O M P L E T E' 

' .. IN t !C'E OF C~NVICTIONOF ALL'C~IARGESk.h SP~CIFICATIONS,ANNOUNCE: 
1 1  i!-

P "  ; 

r \

Of all Charges and' ~pecifications:Gui~ty. < J; I f
', I ! , ( ' I  * 1 2 

fd. IN CASEOF CONVICTION OF SOME BUT NOT 
ALL CHARGES AND SPECIFICATIONS, ANNOUNCE: 

t , I /  
, .  . 

Of the Spe6fikatibd6f Charge I: (Not Guilty) (Guilty) 


Of Specification 1 of Charge JI: (Not Guilty) (Guilty)

OfSpecification 2 of Ch&ge IJ: (Not Guilty) (Guilty) 

Of Charge II:(Not Guilty) (Guilty) 


Of Specification 1 of Charge IZI: (Not Guilty) (Guilty) 

Of Specification 2 ofCharge h1: (Not Guilty) (Guilty) ' 4  


OFSpecification 3 of Charge HI: (Not Guil 

OfCharge Ill: (Not Guilty) (Guilty) ', 


;. . . . .  
(NOTETO PRER4REiR::Each lesser-included offense should 
be listed on aseparate page in the following bmat and all 
blanks should be filled in so the members need only read the 
language.without making any modificatio 

I ' . . . . .  .c 
IV.,_.LESSER-INCLUDED 0 PECIFI-
CATION -0 RGE -. ' ~ i r ' l  d .Z  

/c 
1 1  = 1 

Specification (Aof (the) Charge 0,read !the fohowing 
language instead of reading the IpguFge !n$ection kII 
vgard.ing (the)SPecifiytion0of (the) Charge (3: 
?f ,(the) Specification. . . . . .  ..,,$J ,of (the) Charge 0: 
but Guilty of (insf@qz~e:$;he le 
yiolation of 'krticIe(insert applicable

- 

(Of (the) Charge-
Guilty,'butGuilty- .of 'a violation of 
number)J. ( *  4 

. . _  __ 

1 .. 
v-,
TION 

Cross out/fdl in the bl 

. . . . . . . . . . . . . .  

I . . . . . . . . . . . . . . . . . .  

and subStituting therefore the word(s):f( 1 ' 

e - 1 . . .  L ...- > >  <- \P 

1 _. I 6,' 
P 
.I 

1 ' .  . . I .  . . . . . .  0 Qf,the,excepted wordfs): Not Guilty, I .. ,.. 
If you find the accus& guilty. of the lesser-included offense Of the substituted word@):Guilty, I i '1 .t' -I _  

oI-(jnsert name of the lesser-included offense) in (the) 
1 

I 

i 1 . . . . . . .  . .- . I  I 

124For Mexample of a findings worksheet in B capital case. see BENCWK supru note 3. opp. B. ''" , i  ~ ' i i l  r :  " I 
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st t in Gowernment Contracts‘Litigation 

t United Smes Military Academy 

i 
’ Introduction 

‘i C I T l d  
era1&-ovtrions of the Act and Po 

s,.toJustice Act (E 
that certain parties, successful in litigation against the govern: 
ment, may recover from the government attorney fees and 
expenses associated ‘with that litigation.’ Enacted on a trial 
basis in 1981 and permanently enacted in 1986, the Act satis
fies several general policy considerations. First, it provides 
more access to courts by decreasing the cost to certain parties 
of svccessful litigation with the government.2 Second,.it 
ensures that individuals and small businesses with limited 
resources are not deterred from seeking review or defending 
against unreasonable government action beca 

er expenses associated with litigation.3 

The EAJA in Government Conira 
L . 


The EAJA produces a significant amoun 
government contracting fofyms. Typically, contract?? pub
mit claims to the>governmentunder the $ContractDisputes Act 
of 1978 (CDA)4 and litigate those claims if denied. Contrac
tors who prevail over the government may then file an appli
cation under the EAJA for reimburse 
expenses associated with the litigation.3‘ 

I , 

,. I I *  

Rather, it arises from the relatively small contractor or sub
contractor, those firms not possessed of great wealth-the 
intended beneficidries of the Act. ’ 

This article will describe and analyze eligibility require
ments for recovery under the EASA, as they apply in govem
ment cdntracting fo Consequently, the Article will 
survey only those case ing in public contra 
those cases that have significant implications 
public contracting. 

ligibility Under the 

M A  appears in two different titles of the Uni 
States Code. As codified in title 5, the Act .applies to agency 
adjudications.6 As codified in title 28, the Act applies to court 
adjudications.7 In both definitions, the Act provides that l iti
gation fees and expenses incurred by a “prevailing party” in 
an ’adversary adjudication in which the government is the 
opposing party, may be recovered unless the position of the 
government in the litigation ‘is “substantially justified” or 
unless “special circumstances”make the award unjust.8 Addi
tionally, prevailing parties must be eligible under the terms of 
the Act. 

mise, EAJA litigation does not typically involve the Boeings I i v  I Small but significant differences exist between the two cod
or Genera? Dynamics, firms clearly capable ifications concerning eligibility for award under the EAJA. 
own legal expe’nses in litigation with the fed vernment. _. The 

15 U.S.C.A. 5 504 (West Supp. 1994); 28 U.S.C.A. B 2412 (West Supp. 1994). I 

neering. ASBCA No. 37549.92-3 BCA q 25.G8, a r d  on rccon. 
1% ’ 
I 

55 U.S.C.A. 5 504(a)(1)(2) (West Supp. 1994); 28 U.S.C.A. g 2412(d)(I)(A)(B) ( 
> I 

65 U.S.C.A. 5 504(a)(l) (West Supp. 1994). 

728 U.S.C.A. 0 24 st Supp. 1 
, I 

’< I 4 5  1 

85 U.S.C.A. 9 504(a)(l) (West Supp. 28 d.S.C.A. 9 2412(d)(l)(A) (We p. 1994). ”PEv&ng v y , ”  “subs tifiation.” and “special
stances” are self-contained subjects not related to eligibility and require inquiry outside the scope of this article. 

I 
\ 

, .  
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* 

court actions.9 In the vast majority pf cases, those 
have no effect on award. H 
specifically those which in 
ences in the codifications can prove substantial. 
lytical viewpoint, eligibility is treat 
adjudications when with 

the potential for 
in agency board actions is more restricted than in court litiga
tion.Tr,;,” l I ~ s ; i = 8 . ‘ I “  : , - ‘ I I 

First, a party $mustsatisfy thedefinitional requirements con
tained in thk‘kdminisktive P;ocedures Act (AF’A).lO Under 
the M A ,  a party is “a or agency named or admitted as 
a‘iiarty; or properly and entitled as of’r 
admitted‘as a p&y,‘in an agency proceeding, and a‘$erson or 

n agency as a party for limit& purpos
1 , 

1 ,  r 

igible party in terms of its 
size and net worth. r Aparty can be an individual whose vet 

not exceed two million dollars at the time the Iiti
tiated. A party also may be any owner of an unin

b - 1 I I 

any partnership, corporation, associ
ernment, or organization whose net 

s io t  eiceed seven <milliondollars at the time the 
adjudication is initiated and which has fewer than 

mployees at the time the litigation is initiated. The 
waives net worth and size limitations for certain tax 
t organizations and cooperative associations.l* 

Party” Definitions 

For award eligibility, the definitions of a “party”under the 
EAJA initially seem tery straightforward. Indeeb,‘in a major
ity of cases, applying these definitions proves simple. If an 
entity% ddmitted as a party and meets the netdorth and size 
limitations, facial eligibility for award results. Unfortunately, 
keality always is punctuated by the exception, and the’ exc 
tion neber is quite so simple..,.I . 1 I 

Consider. for example, the following scenario. A prime 
government contractor-for its own convenience, or pursuant 
t0.B ‘required subcontracting pIan-&ubcontracts part of the 
work. The subcontractor, in the course of performance, 
encounters circutnstances that give rise to a claim. The prime 
contractor, on behalf of the subcontractor, submits the claim 
to the government.l3 Subsequently, the claim is litigated. 
Having succeeded on the cl ,becomes whether 
attorney fees are recover the government under 
EAJA provision
; I  1 E d )  

‘ I- ’Ads previously hoted, eligibility
a 

for
, 

an EAJA award in 
- L ! l  

I ’ ! , ‘ I  

9 5  U.S.C.A.5 504(b)(l)(B) (West Supp. 1994), applicable to agency adjudications, de 

(B) “pnrty‘*means a party, as defined in section 551(3) thiditle. who is Q )  an Individual Whosenetworth did not exceed $2. 
,,time the adversary adjudication was initiated, or (ii),nny owner of an un 
unit of local government. or organization. 4net worth of phich did not 

‘ I  I a d .  and which had not more than 500 employees at the time the adversary a 
in section 501(cM3) of the Internal Revenue code of 1986 (26 U.S.C.501(c)(3))exempt from taxation under section 501(a) of such code. or a 
cooperative association as defined in section H(a) of the Agricultural Marketing Act (12 U.S.C. 1141j(a)), may be a party regardless of the 
net worth of such organization or oooperative association. .. . 

28 U.S.C.A. 8 2412(d)(l)(C)(2)(B)(West Supp, 1994). applicable to court actions, defines on eligibleparty as follows: < ‘ , ‘  

(B) “party” means (i) an individual whose net worth did not a d $2.000,000 at the time the civil action was filed. or (ii) any owner of an ,I unincorporated business, or any partnership. corporation, association. unit of local government. or organization, the net worth of which did 
not exceed $7.000.000 at the time the civil action was filed, and which had not more than 500 emplgyees at the ti- the ciyil action was I i ’
tiled;except than an organization described in section 501(c)(3) of the Internal Revenue Code of 1986 (26 U.S.C. 501(c)(3)) exempt from 
taxation under section of 501(a) of such code, or a cooperative association as defined by section 15a of the Agricultural F&uk&ng Act (12
U.S.C.1141jf.a)). may be a party regardless of net worth of ization or cooperative association;” 

t , “ k , I 

I O 5  U.S.C.A. 8 504@)(l)(B) (West Supp. 1994). 
I I 1  1 

1 1  5 U.S.C.A.0 551(3) (West 1977). 
‘ f

125U.S.C.A.8 504(bXI)(B) (West Supp. 1994). The question of how “net worth” shall be defined has been the subject of debate. In Drillers, Inc.. EBCA No. 
$51-10-90(E). 91-3 BCA ‘I24.197. tk board coqcluded i that g e n d l y  accepted accqunting principles would define the term. Under that standard, the board 
defined net wolth as “calculated by subtracting total liabilities from total assets.” Theboardconcluded that the result of this calculation was kn0wq.w“shareholder 
equity.” 

13TheContract Disputes Act of 1978 requires contractors to submit claims to contracting ofticers. 41 U.S.C.A.8 605(a) (West 1987). A contractor is defined by the act as “a p a y  to a Government contract other than the Government.” Id. 8 601(4). 

14As used here, the term “succeeded“should be taken to mean that the contractor was the prevailing party, that the position of the government was not substantially 
justified, and thtu no circumstances existed making an award under the EAJA unjust. 5 U.S.C.A. $ 504(a)(l) (West Supp. 1994); 28 U.S.C.A. 0 2412(d)(l)(A) 
(West Supp. 1994). I 
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“party” as defined by the APA and incarpprated by reference 
into the EAJA/15 Second, does the claimant meet the net 
worth and size limitations con@ned in the Act?l6 The,first 
part of,thistest cwAbeanswered by referring to the APA defi
nition. A party,js one who has sued the government, This 
begs the more complicated question of whether subcontractors 
can be proper parties. Stated differently, does the,EAJA 
require privity of contract with the government to be a proper 
party or can a proper party be a third party to the prime con
tiact (the one who stands to gain or lose on the claim irrespec
tive of privity)? .Asto the second part of the test, pne must 
determine whose net worth and size counts. Is it the net worth 
and size of the prime contractor (the one in privity with the 
government) or is it the net worth and size of the subcontrac
tor (the beneficiary of the claim)? 

1 

In Teton Construction Compa Armed Services 
Board of Contract Appeals (ASBCA) considered this sce
nario. The board applied both tests in a short, legally correct 
but equitably disappointing opinion. J h e  board first held that 
only the prime contractor, the one iprpnvity with the govern
ment, can be the proper party in an EAJA apRlication. See 
ond, it held that the net worth and size of the prime contractor. 
not the subcontractor, determines eligibility for award under 
the Act. The board reached its decision in the following man
ner. !, 

As to the hkt test, the bo e .generalrule that 
subcontractors have no standing to sue the government on a 
contract in which no privity wit government exists. 
Rather, the ASBCA ruled that the tractor must sue the 
government, if at all, through the prime contractor. Citing 
Erickson Air Crane Co. v. hired Srutes,lB the board empha
sized * .  I 

i t  i s  a hornbook p l e  that, under ordinary I 
government prime contracts, subcontractors 
do not have standing to sue the government 
under the Tucker Act . . . in the event of an 
alleged government breach or to enforce a 
claim under the Contract Disputes Act of 
1978 .. . . The government consents to be 
sued only by those with whom it has privity 
of contract, which it  does not have with sub
contractors . . . . A party in interest whose 

i s5  U.S.C.A. 0 504(b)(l)(B) (West Supp. 1994). 

16 Id. 

”ASBCA No.27700.87-2 B 

1*731 F.2d810 (Fed. Cir. 3984). 

+ationship to.the case i s  that of the ordi
nary subcontractor may prosecute its claims 

, only through, and with the cooperation of, , 
, the prime, and in,theprime’s name.’? 

6 

Having confirmed that only contractors in privity with the 
goyernment may beproper parties under the Act, the bard 
then addressed ,the issue of net worth and size. In this case, 
the prime contractor, Tpton Construction, eFceeded the 
EAJA’s netlworth and size limitatioqs. The subcontractor, 
however, met those limitations. Naturally, Teton ,Consuuc
tion claimed that the net worth and size of the subcontractor, 
the real parfy in interest, should control. ,Predictably. the 
board concluded that application of net worthland size limits 
should reflect those of the “party” as determined by the first 
part of the test-that is, Teton Construction.20 

e The board reasoned as follows. The EAJA is a partial 
waiver of sovereign immunity that allows prevailing parties to 
obtain from the government attorney fees and costs they oth
erwise would have no~right10 receive.21 All waivers of sover
eign immunity are construed narrowly. Therefore, if the net 
worth and size of Teton’s subqontractor are to be considered 
for BAJA eligibility purposes, specific statutory language 
must be fouhd authorizing such a determination. In the 
absence of this language,.Teton Construction, a bona fide 
party under the APA definition and the only party in privity 
with the government, must meet the net worth and size iimita
tions contained in the Act. Under this analysis, the board con
cluded that Teton Construction failed to meet those limitations 

pntractor’s EAlA app1ication.P 

In reaching this decision, the board failed to adequately 
acknowledge two salient features of the case. First, the deci
sion, whatever its result, was of no consequence to the prime 
contractor, Teton Construction. Teton Construction only lent 
its name to the prosecution of a claim by its subcontractor. 
The real party in interest was Teton Construction’s subcon
tractor. a company which did meet the size and net worth lim
itations of the EAJA. Thus, if the objective 
provide more access to courts by decreasing 
gation in which,the government is a party, it failed. Secondly, 
if the Act is meant to subsidize litigation efforts against the 
government of those least able to afford such expenses, i t  like
wise failed. 

I 

I91d.at 813-14; see also Acousti Engineering Co.of Ronda v. United States. I5 CI. Ct 698 (1988). 
t 

mTeton Consrrucrion. 87-2 BCAq 19.766. at lOa.Ol7. 
i s 

211d.at 100,016. 

zId at 100,017. 
: I 
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Several years hater, in Southwest Marine, Inc .23  the 
ASBCA revisited the issue:' ¶'he facts were remarkably simi
lar to those bf Term Cansrrciion. The Navy :contractedwith 
Southwest Marine to refurbiih bnesof i ts  .ships. Southwest 
Marine, in turn, subcontracted with Universal Painting and 
Sandblasting (Universal Painting) to do part of the ICork. 
Durihg the 'course of contract performance, Universal Painting 
encountered conditions bnanticiphted by any 'of the parties, 
signifiddntly increasing,lakr and ,material.costs. Southwest 
Marinefprsuant to terms Wits bubcontract. submitted a claim 
to the Navy dn Ibehzlf of Universal Paihting. After the claim 
was denled,'Southwest Marine successfully litigated on behalf 
O# Universal Painting.24 Southwest Marine thkn submitted an 
EAJA applicationiproviding Utiiversal Painting's size and net 
worth." Southwest Marine exceeded the Statutory limitations 
for eligibility purposes.= Relying largdly 'on the authority 
provided by Teton Construction,the board rejected Southwest 
Marine's EAJA :applicatlon.'tIHowever+ in doing SO, it 
R I . 

ne; rather than attempt-' 
ing Codistinguish.reconConstmdicin,'~ncoOraged the bbafd to 
overrule it. It did so on' thred'baks.' Fikit, Southbest Marine 
eonceded that JifSparticipation i n  the action was nothing thore 
than a required means; forithe benefit of Universal Painting, 
bf satisfying the neceisityfor privity of contract wiih the gov
ernment. 1 Indeecl,!isouthwe'srt M d h e  referred to sponsorship 
of claimS'as a "Ieghl fictiod used to alloJv dxontractors to 
have their klaiins present&d.''n-ri Suggesfeb that the fiction be 
discarded:' Second, Southwest Marine emphasized that 
it was the party of record, Ukiversal Painting was the real 
party in interest to the litigation. Southwest Marine was only 
a surrogate for Universal Paifiting whose real interests were at 
stake. By! implication, this argument acknowledged that if 
attorney fees End costs were to be absdrbed by someone other 
than the government. the real party in interest tb the underly
ing litigation~woulddo so- 1 The third nt used by South
' 1 ) '  I' ' i  

- 5 ,  I :  , > I i . 

24SouthwcstMiuine. hc..  ASBCA No.36287,91-2 BCAq 13.725. 

26ld. at 125.640. 

nfd. at 125.641. 

=Id. at 125.642. 

west Marine was bne of policy: 'Ii ikgued hat the pu$ose of 
the E b A  kas to decreak'the kbsts of litigation with the gov
krnment for those'hho kould *leastafford told 
es. To reject an dpplication'for attorney fees &ade on behalf 
of Universal Painting would thwart t 

, 1 .  . ' 1  

b On the surface, it appeais that So 

tially asking the' board to abandon the rule requiring privity 

for a p a 3  'to sue the 'government in contract. 6 Additionally, 

Southwest Marine was asking that the board expand the waivl 

er of sbvereign immunity ,granted by the EAJA%eyond its 

statutory language. Confrbnted with the ptosbct bf abandon

ing precedent in twb settj&I'areas of law,'the hard's hling 

against Southwbst Marine has predictable; ;notwithstanding 

any equities favoring the subcontractor. However, the board 

did acknowledge those inequities in what it characterized as 

"inconsistent results 'in some insta 

to legislatively cure thejprob1ern.B 

! , ( 1  

b Southwest Mari rhaps .more cohectly, Universal 
Painting, appealed d's decision?9 'Piedictably, the 
district court followkd-and agreed with'the'board's conclu
sions.30 However, the distri& co& highlightkd two points not 
fully addressed 'in th& 

I 

First, the court noted that this case involved not one, but 
two, waivers of sovereign immunity., 
dealt wlth the EXfk *Thksecond, ho 
CDA31 and better 'explains the rule that only those in privity 
with the government may sue it.32 The CDA, itself a waiver 
of sovereign immunity authorizing suits again:t the govern
ment involvihg government contracts', -dllo&s only the con; 
tractor to bring an action before an Agency board.33 Thus, 
allowing subcontractor net worth and size to determine EMA 
eligibility would require not only a broad construction of the 
EAJA, but would facially run counter to 
eign immunity granted by the 

8 . 1 

a ,  L i r 

.. - - .. 

1 .  

29Southwest Marine, Inc. v. United States, No. C-92-3143-DU. 1992 US. Dist. E X I S  19266 (N.D.Cal. Dec. 7. 1992). If the "party" meeting the definitions con
tained in EAJA has itself incurred no legal expense, can it  nonetheless recover? This issue was addressed in T.H. Taylor, Inc., ASBCA No.26494-0. 86-3 BCA 1 
19.257. The board determined that fees incurred by the subcontractor for a claim brought in the prime contractor's name also are mcurred by the prime for EAJA 
award purposes. Similarly.in Margaret Howard d/b/a River City Van & Storage, ASBCA Nos. 28648.29.097.88-3BCA q 21.040. the board concluded that legal 
fees pnid by an EAJA claimant's insurer were "incurred" for EAJA purposes. The EAJA claimant had, in effect, prepaid for legal services. I ,  

"Despite language to the contrary in the CDA. admiralty jurisdiction i s  exclpsively vested in Federal District Courts. Thus. they are the appllate forums for 
ASBCA appeals involving CDA-founded maritime claims. Southwest Marine of San Francisco. Inc. v. United States. 896 F.2d 532 ( 

3141 U.S.C.A.00 601-613 (West 1987 & Supp. 1994). 
I /  1 + ' 1 . r 

i ' I .  

32SoufhwestMarine. 1992 U.S. Dist. LEXIS 19266. 
, t , : l < .  

331d. See also 41 U.S.C.A.81601(4),606 (West 1987 & Supp. 1994). 
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To reach the result desiFed by Southwest Marine would 
requirp the fpllowing conclusions. EAJA provides that 
oply a “party”may be eligible for 8 f fees and expenses. 
The CDA requires privity of con condition necessary 
to filing a claim and litigating @sputes,underthe CDA. How
ever+once a proper party for CPA and EAJA purposes fdes 
the claim, looking beyonA$,the“party” to the real party in 
interest is authorized for net worth and size determinations. 
Significantly, nothing in the lgnguage of the EAJA. as it 

, suggests this result. Indeed, as the 
d Congress intended either statute to 
interest instead of the party lasmore 

nymwly defined, the statute cquld have said so.34 

I I 
S&ondly. in addressing Southwest Mar 

interest” argument, the court highlights seemingly conflicting 
congressional intentions. On the one hand, the E V A  was 
designed to increase access to courts: for those,least able to 
afford litigation with the government. Under this general pol
icy, the net worth p d  size of the real party interest, notwith
standing precise statutory language, should control EAJA 
eligibility. On the other hand, the district court noted that 
when enacting the CDA, Congress specifically considered and 
rejected allowing subcontractors direct access to the govern
ment in contract disputes. Stated differently, Congress want
ed to require that subcontractors sue through prime 
contractors rather than i n  their oyn names? Thus, however 
persuasive the argument abu t  thwarting congressional intent 
regarding the EAJA might be, that argument fails in two 
respects. First, the unambiguous language of the statute does 
not provide a specific basis .for establishing eligibility with 
reference to the subcontractor. Secondly, even if this lan
guage were present, congressional jntent, as expressed in the 
CDA, is facially to the qonuary.36 , . i “  

kfter rejection by bok the ASBCA p d  d~ 
Court, Southwest Marine further appealed to the United States 
Court of Appeals for the Ninth Circuit37 (Ninth Circuit), 
where the result was the same. In reaching its decision, the 
Ninth Circuit noted an interesting peculiarity in the EAJA. 

The Act’s codification applying to courts does not contain the 

APA definition of agarty contained in 

ing to agency boards. Notwithstandi 

legislative history of the EAJA ceflec 

that $ ~ es&e befigtion of ,a p 

and pdministrative,qodificatio 

reviewed judicial cases involving 

minations. It concluded that w 

dence”39 to JJpiversal Pai 

Southwest Marine was th 

ASBCA, qose ckes did not‘ su 

the EAJA statute applying to 

the Ninth Circuit conceded there w 

Universal $ainting’s assertinn that 

interest in litigation before adhni 

port the EAJA’s broad policy ggals. How 

cuit also recognized pat limiting ivguage:ip q e  waiver of 

sovereign immunity applying to administrative, forums frus

trated achievement of those goals. 


, r  

In the absence of future con pction requiring 0th: 
erwise, the decisions in Teton Consrmen’on41and Southwest 
Marine42 produce the following conclusions. In agency 
actions, notwithstanding any economic burden imposed on the 
real party in interest, net worth and size for EAJA eligibility 
determinations will continue to be made based on one guiding 
question: who is in privity with the government?, Only those 
in privity satisfy the first test of a party, Similarly, the second 
test (net worth and size limits) will be applied only to those in 

with the government43 
I ‘ ,  

‘%Eligibility” in Couk Adjudications 

A Single Definition of Pany , 

omforting to conclude that Congress really 
knew what it was doing when it provided the framework for 
adjudicating EAJA claims. ,Presumably. there would be con-, 
sistency between !‘eligibility” for EAJA awards in agency 
board actions and “eligibility” for EAJA awards in court 

WSouthwcsr Marine. 1992 U.S.Dist. LEXlS 192ak. By ne implication, derived from comparing to agencies witK that applhble‘ 
to courts. the EAJA says enbctly what the court implies thht it  does. i j , *. 

35 Id. 
‘ 1 t 

36 Id. 

3’Southwest Marine, Inc. v. United States, No. 93-15165. 1994 U.S. App. LEXlS 34572 (9th Cir. Dec. 12. 1994). 

3*Id. n.3 (citing H.R.REP.No. 99-l20.99thCong. 1st Sess. 4. at 15 (1985)). 
‘ I 1  , * 

sld.  at9. 

4oId.at 11. 

‘‘Teton ConsrructionCo..ASBCA No. 27700.87-2 BCA q 19.766. I ‘ J 1, 

4zSswthwestMarine Inc., ASBCA No. 36287.93-1 BCA q 26.225. affd, No. C-92-3143. US.Dist. LEXlS 19226 (N.D. col. DBC.7, 1992). affd, No 39-15165.
1994U.S.App. LEXlS34572(!2thCir.Dec. 12.1994). 

43Seer.g. Sentry Insurance. VABCA No. 2617E. 93-3 BCA P 26.124, for an example applying these same rules and logic in the case of a surety who anernptr to 
completethe contract of a terminated prime contractor. f’ ‘ 
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As with ,thestatute apRlying to agency board actions, this code 
section also waives fie[ gokth and si imitations for certain 

i Application of the "Puhy" ' " 

tion of a party in t ~ estatute applying to codrtl actions' has 
resulted in analyses of eligibility in court cases haikedty dif- ' 

ferent from those found in agency rases.. As in'agkncy b'ases, 
this has not affected the result in a majority of ca_ses. Howev
er, for those cases invof$ing subcontractors, the 'dngle defini
tion of a party leaves open the possibility that in court actions, 
unlike agency actions, the net worlh dnd size of the real par
ties in interest may be ,considered de e a subcontractor's 
ab'sende of privity with th&governme While no court rJas 
yet"gone his far, cake law addressing4he ilsue'certainly sup 
ports this conclusion~f !ndeed, unlike I agenky opinions: the 
real party' in interest is.the con&ollin$<factorin kourt decisions 
iddressing the Issui Of eligibility Under the EMA: 

Tefon Construction and Southwest Murine, both agency 
board cases, involved subcontr 
would have made them eligible for recovery A but 

"2% U.S.C.A. # 2412(d)(2XC) (West Supp. 1994). 

for the privity bnd'sol'treigd'immunity problemS~fi6tkd 
above.4 In both%& dilses, the prime contractbrs;in~privity 
with the gbkernmint! here heligibie for 'EAfA recovery 
becadse of net worth arid Size: A'vaiiation of this fact pattem' ,

un"d.Produch,Inc. v. 'UnitedStutes.49 'his  ' 
undeilcertsuh tircumstances privity of and 
wy;'an dl-itqimant fabtor for recdvery ; 

be disregarded in Loud applications to i 
by contractors. ' ' ' I  ' ' 6  

I "  
. .I , f J ! 

dontractor prevailed in an 
t 6n a consiriiction ctin

tract with the'Commerce Depirtmeht.a Thekafter, the' con
tractor filed an EAJA application seeking award of attorney 
feesand &osts."Design and Produck (D&P) was the party in 
privity With the'g8vernmerit and het the net worth and size I 

limitations imdosed by the'EAJA?'The gobernmint, however, 
cantesied D&PS eligibility: 'D%Pwas a wholly owned sub-' 
sibiary of VSE Co&rition. The gobernmknt correctly assert
ed that the"parent company exceeded the^hei'worth aad size 
limitations of the Act. The government argued h a t  the parent 

ity with the govemment;:'.wasthe real 
fot'that reako6;its net 4orth and size 

should be determinative'of D 
1: 

In raising these assertions,' h d  governme"nt noted that the 
president and both executive 
also president, senior vice-presid 

drporation. Additionally, the gov- F 

the diredtors of h!kP'dso was a '  
urt~er,the government 
corporations occupie'd 

the same offices, whether'ihk exechtives of the parent oversaw! 
and directed the operations of D&P, and"whether and to whai I 

of,the parent co oration were involved in 
and finandial decT$ions of D&P. Thesi-fac

tors, the government*a$serted,indicated that the parent, itself. 
iddligibldfot'an EhAaC&d:'Wa the rea1 p k y  in interest in' 
the'case. AS a consequence, the government urged that 
apphcation of the whblly owned shbsidiaj be denied. 

In support of this position,. the government analogized its 
uthority proyided by United 

States v. Lakeshore ,Term nd Pipelinh, Go,!*rwhere'the 

47See,e.& Design and Products. Inc. v. United States, 20 CI. Ct.207 (1990); United States v. LakeshoE Terminal and Pipeline. Co.. 639 E Sum. 958 (ED.Mich. 
1986). t . 

48See supm notes 17-36. 

4920 CI.Ct. 207 (1990). t i '  I 'Id ,--

Id. , '  , I ' I  " I \ - , ( J  

, , I " r 

1 
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district court adopted a totality of facts53 approach in‘deter- I 

mining eligibility for awikd under the EAJA. In Lukeshore, 
rather than looking at the net worth and sik of the party in 
privity with the government, the district court looked beyond 
privity and beyond the style of the case to detefmine the real 
party in interest. Apparently, the concerns raised by agency 
boards regarding the strict construction of waivers &f sover
eign immunity were not raised due to the absence of any lan
guage in the statute applicable to courts mirroring the.APA’s 
definition of a party? 

I * .  
In Lakeshore, the contractor refused to convey certain prop

erty to the government as required by a cohtraet option: 
Lakeshore was the company in privity with the government a 

and met the EAJA’s net worth and size limitations. It also 
was a wholly owned subsidiary of The Detrohnd Mackinac 
Railroad, which exceeded the EAJA’s net worth and size lim
its. The record revealed that the parent company performed 
“various administrative, account, insurance; and auditing 
funCtions”55 for its subsidiary and occupied thd same offices. ’ 
Additionally, when the dispute arose between Lakeshore and 
the government, the general counsel from the parent company, ’ 
and not the subsidiary, responded. The response was on the 
parent company’s letterhead and made references to the par
ent’s interests, pointedIy overlooking that it Uias the sub- * 

sidiary’s dispute. The district court, “based on the totality of 
facts,”s6 found the parent company to be the’real party in 
interest. Accordingly, because the parent company’s net 
worth and size exceeded the EAJA threshold, the dishct court 
denied Lakeshore’ plication for costs. 

I ’  

In analyzing the facts in Design and Products,57 the claims ’ 

court distinguished Lakeshore in the following respects. First, 
i t  did not appear that D&P’s lparent company impeded the ’ 
independent actions of the subsidiary. Nor did i t  appear that ‘ 
the parent company directed or financed the litigation. Addi
tionally. no evidence existed to show that the parent company ‘ 

performed administrative functions of D&P.’ Finally, it did 
not appear that the parent company was the soie beneficiary of 
the EAJA application as had apparently been the case in 
Lakeshore. The only similarities between the two cases were 
the sharing of executives and the involvement of wholly 
owned subsidiaries. The claims court found neither of these 
facts dispositive. Thus, having satisfactorily distinguished 

53Id. t 

facts between the two cases, the Claims court found that D&P 
was the real party in interest to the underlying 1itigation:eligi
ble in terms of-ndt worth and size, and therefore eligible for 
a\iard under the EAJA.58 Notably, ‘the claims court failed ; 
even to address the issue of privity with the governnient. 

The.results in both Design and Products and Lukeshore 
suggest that in a situation similar to that presented in Teton 
Construction, but occurring in federal court, net worth and 
size standards swill be tested against the real party in interest. 
Further, these cases,suggestthat had Teton Construction pur
sued its claim in federal court, :the subsequent EAJA applica
tion may well shave been approved rather than denied. No 
court case as of,yet reports this Jype of fact situation or reach
es this result. However,,assuming consistent application of 
the analysis applied in Design pnd Products and Lukeshore, 
subcontractors are better served f w  EAJA purposes by pursui(
of claims in court rather than before the boards. 

Eligibility of “Joint Venturers” and “Affdiates” 
. \ I  ’ 

.TWO minor variations on the issue of 
should be addressed. They deal wi$ affiliates and 
turers. The practical and analytic difficul 

s of “parties” between 
nd b o a r d s  are not as 

ese entities. The decisions of. 
ther voluminous nor addressing 
be characterized either as fairly 

Iharmonious or, at 1 ot disconnected. 

When the government contract involves joint venturers, 
EAJA net wdtth and size limitations will be‘applied to all 
members of the joint venture.59 For example, D.E.W., Inc. 
involved a contract awarded to “D.E.W.,Inc.’,’and D.E. 
Wurzbach, h joint venture.”a When the joint venture filed its 
EAJA application: it provided only the net worth and size of 
the corporation. The government objected, asseking that the 
board should consider net worth and size of all components of 
the joint venture. The board agreed and, without analysis, 
considered the application in reference to both entities. Note 
that the joint venture as an entity was in privity with the gov
ernment, not either of its components individually.’Harkening 
back to the statutory definition of a party applicable to agen

%Additionally.the court’s analysis did not confront orexplain away the linkage found in agency casesbetween the CDA and the W A .  As stated above. that link
age implies that because the CDA muires privity to give a claimant standing. so too must the P I A .  See supra note 34. 

1 1 - ’ I 

55United Smes v. Lakeshore Terminal and Pipeline CO.,639 F. Supp. 958 (E.D.Mich. 1986). 

%Design and Roducts. Inc. v. United States.20 C1. Ct. 207.21 I (1990) (citing Lakeshore Terminal and Pipehe. 639 F. Supp. at 962). ,, 
nld. at 207. 

I 

J8Id. 

=D.EW.. he.. ASBCA No. 36698.90-3 BCA P 23,019. ?he statute does not specificallyaddress joint venturers. It does. however, address associations and any 
pPrtnerships. By implication. joint ventuns fit one or both of these categories. See 5 U.S.C.A.8 504(b)(l)(B) (West S 

60D.EW..Inc..90-3BCA’123.019.at 115,560. 
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cies, had the contract been in the name of only one of the par-:t 
ticjpaqts, presumably the board would have looked sglely at 
themet worth of the one in privity with the:goverpment.$.! ( I  

However, the same could not necessarily -be said iof a.real 
party in interest analysis performed by a coun.62 - b I 

In two cases, boards have addressed the &sue of affiliate$. 
In Jnsul-Glass,Znc.,63, the board rejected an EAJA application 7 

because the aggregate net,worthof $he contractor and its affili- 1 

ates were not inc1uded.u The contractor was one dEa number, 
of businesses 'allowned 'by the same persons and doing busi
ness from the skme facilities. 'In Dechf&'Co.,flithe board 
rejected a'government assehion that the contractbr.was affili
ated with another firm although 412 reasons for' this decisibh 
are unclear.' The'board merely stated that an affidavit submit
ted by the contractor conv\dced them &at i o  affiliation exist
ed: Wesumably': the 0th ;  companf'did not meet the 
definition of an aEfilliate. '.I1( 1 

I t ' ,  . I t  

' S I " i 2
Inter&tingly; in neltlier Lakeshore nor D.E.W. 'Inc. does the 

I Acquisition Reculdfidn 

4 , ' I  1 .  ' IJ~ 

, any individual, corporation or other entity , , , I 

7 that directly or indirectly controls or owns a , ,I , ~ 

Arguably, the FAR definitioq i s  Prpader,than pat contained,in 
the Model -Rulesd However, the Model !Rule .defiqition is I 

more persuasiye. _ I t  was promulgated for specific application 
to the EAJA: ,Xhe FAR definition, meanwhile, deals with the 
submission of bids rather than E 

I >  , I  . : r  j . I 
I 

The courts have not dealt with es and joint ventures 
directly. Rowever,'where, for 'example, an association repre
senting a-group of manufacturers sought recovery under the 
EAJA, the circuit court determined it ineligible after aggregat
ing the net worth of all its members.70 Accordingly, one can 
surmise thats i r ,  9 government contracting case involving affili
ates orjoint venturers, the courts likely would follow a course 

" I  'agency the boards. . - ) . , * - 1 

EAJA awards in agevcy wersus cpurt prweedipgs, Several 
points ,are worth mentioning. 1 First, that pgency bards reject 
out of haqd-for good and cogent,ieasqns+he:wgurqent that 
eligibility sbopld be de!ennined with refeFnq to !*;real party!^ 
in interest, is not suqyising. Agency boards we copstr~nedby 
language in @qir,enabling legislation that requires considera- I 

tion of eligibility,by defining parties in two ways.71 Courts, 
meanwhile, must deal with only one definition. Consequently,, 
the !contrast,lptwqen, agency,,and court treatment of the 'same ,; 
issue is rerparkable, Courtsp&sess an unrestrained willing- j ,  

ness to, &k.beyond privity to fhe real party in interest for eli- . '  

gibility purposes. In cases not involving government contracts,, 
courts regularly apply the "real party in interest" analysis to 
EAJA eligibility issues.?,, Even in government contracting 
cases, courts more readily embrace determining EAJA,aligibil- 3 

ity with reference to the real party in interest, at least .where 
:majority of the voting shares or other inter- that embrace might vsult indenial of eligibility. Thetreasonis I 

b ests of the.applicant,*or any corporation or( I ,i fairly simple. Courts we not 8s constrained as agencies by lim-
L other,entity of which the applicant directly, I / .  " iting language in fhe ,waiver of sovereign immunity under the 

or indirectly owns a majority or controls a applicable yersion of.the BAJA. Courts may look behind the 
style p�the case, determine the real party in 

est.. I .69 / I I, net wqflb and size liqjtptions to that party. , 
I " I  

. I 

63GSBCA NO.991O-C. 89-3 BCA q 22.223. 


M/d.  The applicant has the burden of proving eligibility. See 1 C.F.R. 8 315.104a(1994). 


65ASBCANO. 38072.92-3 BCA 25.057. c, i 


&GENERAL ET AL.. FEDERAL
SERVS. ADMIN. ACQU 

1 '  I t . '  

67 I C.F.R.pt. 315 (1994). 
I 

6sFAR,supra note 66.52.214-17. 
7, * b. \$ 

69 IC.F.R.8 315.104(f) (1994). F 

'ONational Truck Equip. Ass'n. v. National Highway Traffic Safety Admin.,972 F. 2d 669 (6th Cir. 1992). 

715'U.S.C.A. 8 504(b)(lHB)(West i9941,' , I 11, , ' I  I 

%re Unification Church v. 1.N.S..762 F.2d 1077 (D.C.Cir. 1985) 1 : ' . * " . ( - I : i - , t  i r  . ,  I 
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Second, 'agency boe'rds have concluded that because the 
CDA73 reqbires submisbion'of c s by those in privity with 
the governinenti ~ ~ ~ ~ E ? I J A ' & oires privity for parties to 
W dligible.' Although bnfortunate, thid'conclbsion< j s 'under
shndable. This'view relates back to inclusion in the EAJA 
statute applicable t cmcy boards of language redpiring that 
a party be defined in conformity with the According
ly, not only must an eligible claimant meet net worth and size 

I be a party in abtechnical sense. "he 
CDA75similarly requires that a party. in a technical sense. be 
in privity Of Contract with the gOVernment. Thus, SUbcOnk3C
tors. not in privity, are excluded in age 
eligible parties. Intere!;tingly, the need 
cases does not depend Ion any connecti 
and the CDA. Nor doc: s an analysis reaching !that conclusion 
require any reference the cDA. Rather,the =quirernentfor 
privity in agency cases stems totally from the inclusion of the 
APA definition Of a P'U'Y in the agency EAJA statute* with

those few words in the agency statute can serve to frustrate the 
purpose of the EAJA where subcontractor claims are 

1) Iinvolved: 

Third, 'the real party ih interest analysis us 
only reported in government contract cases where'the govern-. 
ment attempted to defeat EATA claims. That is,-the claimaht 
was in privity, met orth and size limits, yet the govern

lly i n  one case, to have a court look 
beyond privity and determine whether an alleged real party in 
interest not in privity exceeded net WO& and size limjb.78 
Wheth& this pnatysis'cvn be used to the advantage of a sub

actor whose prime exceeds net worth and size limits 
be seen. However. this much is clear; the CDA's 

., t aof privity is not in apparent need of change. It 
satisfies a rational consideration.79 Moreover, adhering to 
cDArules advancing management policy considera

, tions does not dictate frustrating advancement ofEAJA policy 
Out such language*the provides no independentimpdi;

1 ,considerations. At least in actions originating in c o w ,  policy
ment to determining ErUA eligibility based on a real party in 

A,B considerationsof both acts may be achieved by requiringpriv
interest analysis. ity of those bringing claims, then looking beyond privity to 

Courts, on the other hand, have not suffered the same con- the real party in interest for net worth and size determinations. 
i # f 

straints as boards; primarily (because they are not limited by 
the same statutory langl'iageas,agencies. However, larger rea- Finally, consider the practical effect for cases involving the 

sons permit a subjectively fairer result in court actions. The claims of small subcontiactors prosecuted in the nahe *of 

policy considerationsof'the EAJAand the CDA are different. prime contractorstoo large to meet the net worth 'and size lim-

The CDA requires that claims be submitted only by those in its irhpdsed by theEPdA. In agency board appeals, nef'worth 
privitywith the for purposes of efficientcontrictand size will be determined with reference to the prime 'cdn-" 

tractor. Accordingly, if the prime's net worth and Size excekd,,-, 	 adminisbtion.76 ~~~~i~~ this requirement allows easy 
ciation of subcontractor claims with a particular p i h e  con
tract. However, efficient contract administration is not 
affected in any way by allowing, in an EAJA application, cofi
sideration of the net worth and size of the subcontractor rather 
than the prime. Indeed, the policy behind the EAJA would be 
more fully effectuated by looking to the real party in inter
est.77. Accordingly, if the more narrow definition of a party 
were deleted from the agency EAJA statute, policy considera
tions of both the EAJA and the CDA could be realized. 
Courts are positioned to fully effectuate all policy considera
tions. As it Gtands, however, the un mate inclusion of 

t 

7341 U.S.C.A.!j#601413 I 1$#7 & Supp. 1994). 
I 

7'5 U.S.C.A. 0 504(b)(l)(B) (West Supp. 1994). 

7541 U.S.C.A. # 605 (West 1987). 

EAJA limits, the subcontractor bas no hope of recovering its 
lega1fees and expenses under the EAJA* On the Other 

if the case Originates in 8 Court rather than a board, h"dted 
Precedent in government contract cases- general Precedent in 
CaSeS not involving government coritracb, and cagent argu- t 

merits suggest eligibility determinations made by reference to 
the Ed parties in interest rather than those Strictly in Privity 
with the government. Accordingly, all other things being1 
equal, subcontractor claims prosecuted in court rather than 
boards promise greater chance of subsequent EAJA recovery 
of legal expense 

I ,  

I - I t .  

I 


76Southwest Marine Inc. v. United States, No. C-92-3143-DU, 1992 U.S. Dist. LEXlS 19266 (N.D. Cal. Dec.7. 1992) (citing S. Ftw.,vo.I 1  18.95th Cong.. 2d 
Sess. 17. reprinted in 1978 U.S.C.C.A.N.5235,5251). 

I 
nSee Unification Church v. I.N.S..762 E2d 1077 (D.C.Cir. 198 in the world of EAJA stands for the proposition that the third person who 
exercises control over he litigation should be tre w the "party" under the statute. See also National Truck @quip.Ass'n v. National Highway Traftic Safety 

I ,Admin.. 972 F2d1 , i L  669 (6th Cir. 1992). 
< I 

78Designand Products. Inc. v. United States. 20 CI. Ct. d Terminal Co.. 639 E Supp. 958 (E.D:Mich. 1986). 

-, mSouthwest Marine. Inc. v. United States,No. C-92-3143-DU. US. Dist. E X I S  (citing S. RREP.NO. 11 
17, reprinted in 1978 U.S.C.CA. 

1 
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ereign immunity,requiring strict constqction. Unfortunately, 
the result is that agency boards,y e  ni )t ,ps .free q 'courts to 
effectuate the purposes of EAJA. Contractorsand subcontrac
tors should&!xaware of the minor diffenxkes in eligibility,cri-I 

teria between courts and boards and shduld factpr the practical 
effects of those differences into 

7 6 I,.[ 

$ 1  " 

fairly simple. However, they are complicated by minor vari
ances in definitions between the EAJA statutes ppplicable,to 
courts and those applicable to ,boards. These differences y e  

y overlooked becaus 
. .  Cb.1  . 

i i i  ' i i  ding Ambikuous Coude1&&ques 
an Invj tat ioi  to Revisit Miranda! 

i t  

Major Ralph Kohlmunn 
, Instructor, Criminal Law Division 

I The Jvdge Advocate General's Schboi 

signal the Court's willingness to chsid1:r a complete re-exam
ination of the Mirunda warningketjpiremknts 

-of three methods of dealing with ambiguous requests for 
counsel.! 1In its Davis opinion, the COMA held that the proper 
rule is that ambiguous counsel req,,ests must+,e clarified 
beforecontinuedin~rrogationm6The :jupremecourt 
the COMA'S decision, but disagreed with the lower court's 
reasoning. 

I , I 8 ' I J 

Rejecting the positions advanced 1:Iy bo 

I , ,' A * &I / ,  1 * 

I 1 


that the Court simply has reaffirmed the principle that invoca
tion of.the MirandaZ right to counsel requires, at a minimum, 
some statement that,reasonablycan be construed as an expres
sion 0f.a desire for ;he assistance of an attorney.3 The Court1 
went on u> clarify, bowever, that if a suspect makes a refer
ence to an attorney that is 'OUs9 question
ing need not be terminated.' 

( 1 . I I r a L . 

Additional1y;aand perhaps more significantly, Justice 
OConnor's Imajority 'and Justice Scalia's concurring opini 

I 
136 M.J. 337 (C.M.A. 1993). affd on other grounds. I14 S. Ct 2350 (1994). Effective October 5. 1994. the National Defense A,u.thorizationAct for flscal Year, 
1995. Pub. L. No. 103-337.108 Stat. 2663 (1994) (to be codified at 10 U.S.C. 8 941). the United Stntes Court of Military Appeals (COMA) was renamed the Unit
ed States Court of Appeals for the Armed Forces. T h i s  article will use the title of the court that was in place when the decision was published. 

3Douis. 114 S. Ct. at 2355 (quoting McNeil v. Wisconsin. 501 US. 171. 178 (1991)). 

4 Id. 

5 in D o i s .  the COMA'obbrved: 

Somejurisdictions hove held the my mention of counsel, h 
attempted to define a threshold standard ofChrity for invok 
do hd invoke the dght to Counsel. Some jbrisdictions. inc 
"must immediately cease" whenever a suspect mentions c 

I 

F 

6Davis. 114 S. Ct. at 2355. 
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is such an assertim of the right Lo m n s e l  or it is not.”7 The the Court expressly declined to expand the barrier by
I. -

Court held that a statement concerning counsel is ambiguous requiring law enforcement officers to‘, estioning ~ 

if, in light of the circupstances, a reasonable officer would because of an ambiguous pr eq 
have understood only,that the suspectrymight te” invoking the ney.”I7 , I 

I ‘ Ir“ right to counsel.8 Although the Court noted that clarifying 
ambiguous requests often will be a good pqctice.9 the Court 
declined to adopt a rule requiring officers to ask clarifying 
questions;lo 

. r 

the “right to coun counsel. Profes 
established in Miranda is not guaranteed by the Constitu
tion.]’ Instead, the procedural requirements, established in 
Mirandamd i t s  progeny, are ,“measuresto insure that the 
right against compulsory self-incrimination [is] protected.”l2 I 

the principle that give #e impressionof uncertainty pr eqaivacality.”l8, 
Miranda warnings were not designed with the intent of pre- 1 ’ 1  

venting a sclspect from making an incriminating statement. The Supreme Court apparently anticipated 
Instead, the warnings were mandated to counteract the coer- Kamisar’s argument. Recognizing that some suspects may. 
cive effect of custodial intenogation.13 Similarly, in Edwards fail to clearly grticulate a subjectivety held desire 
v. Arizona,l4the Court established a “second layer of prophy-,. lawyer’s assistance, the Court concluded that “the prim 
laxis”ls for the so-called Miranda right to counsel. In protection afforded suspects subject to custodial interrogation 
Edwards, the Court held that if a suspeg requests counsel at is the Mirrmdq yamings themselves. ‘Full comprehension of 
any time during a custodial interrogation, the suspect is not the rights to remain silent and request an attorney [ is]  suffi
subject to further quesrioning until a lawyer,has been made cient to dispeliwhatever coercion is inherent in the custodial 
available or the sus reinitiates conyersation.16 In Davis, I process.”’,*9 , i 

I Y 

-I --_I.
’Id. (quoting Smith. 469 US.at 97-98)(bracketsand internal citation marks omitted)). 

ST \ 
8Id. i , f  I . 

9“Clnrifylngquestions help protect the rights of the suspect by pnsuring that he gct6an attorney if he wants one, gnd will minimize the chance of a confession $xiw 
suppressed due to subsequentjudicial second guessing as to the meaning of the suspect’s statement regauding counsel.” Id. at 2356. 

~ 

lold. at 2355.b 
1 1 

1 1  Id. at 2354 (quoting Michi (1974)). The Fifth Amendment provides in re1 
any criminal case to be a witness agajpst himselfl.)” US. CONS. “amend. V. 

IZDuvis,I14 S. Ct.at 2354 (quoting Tucker. 417 US. at443-44). J 

I’ld. In Mirondo. Chief Justice W m n ’ s  majority opinion engages in a lengthy discussion of police interrogation techniques. Numerous quotations from police 
training m u a l s  and interrogation textbooks are included in the opinion to demonstrate the calculated nature of police interrogations. Before prescribing its land
mark prophylactic waming requirement.the Miranda court concluded: 1 

It is obvious that such an interrogation environment is created for no purpose other than to subjugate the individual pthe will of his examin- , -. 

er. This atmosphere curies its own badge of intimidation. To be sure, this is not physical intimidation,but it is equally destructive of human 

dignity. The current practice of incommunicado interrogation i s  at odds with DIE of our Netion’s most cherished pr inc ip l e sh t  the indi

vidual hay dot be compelled to incriminate himself. iUnks  ndequateprotective devices are employed to dispel the compulsion inherent in 

custodial surrounding. no statement obtained from the defendant can truly be the produdof his free choice. I ‘  


Miranda v. Arizona, 384 US.436.458 (1966). 

14451 U.S.477 (1981). 

IsMcNeil v. Wisconsin. 501 U.S.171.176 (1991). 

l6Edwards, 451 US.at 484-85. 
I 

I7Davis v. United States, I14 S. Ct. 2350.2355 (1994). 

lscOmtinttional b w  Conference Addresses Supreme Court’s 1993-94 Term. 56 Cnm. L. Rep. (BNA) 1068-9 ( a t .  19, 1994) mereinatkr Consrinttionol~wCon
-, jerecrl .  See afsoAinswolth. supru note 5. In a similar vein. Justice Scalia harshly rejected the petitioner’s argument during oral argument that the law must pro

tq t  a suspect from his own inarticulateness by stating: ”We cannot run a system for idiots.” See Matthew Winter, Do You Really W m a bwyer?  ARMYb w . .  
June 1994. at 55. . l  1 )  

I9Davis. 114 S. Ct. at 2356 (quoting M o m  v. Burbine. 475 U.S.412,427 (1986)). 
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‘TEekic&in Davis aid e tlx issud of cultiiiai &virsi- I 

t y  in ‘thk’infdijretation uspict’i staiem&iit k6jaiding 
counsel! ‘However,‘in futuG”kas”es;defense counsel should be Ii 
alert for the opportunity to develop the facts concerning cub’ ’ 

Davis appe ve me sblit of auctiu3ty 
need to clarify ambiguous counsel requests 

to further questiohhg. How&&r,ad 
oes approach” to military suspects‘ 

dents about lawyers may be premature. ’In UnUed States 

Morgbn.22 folldwing initial waiver oT hit21 

Code’ofMil idy  Iustice (UCMJ)23 and coundct 2ghts.a the -i 

accused began talking with intthogatok, but Wd’asked,’Tan 

I still have a lawyer or is i t  too late forthat?;’~i:Altholighthei! 

exact wording was subj&t to ‘disputei’it general19 Was agreed 

that the interrogation stopped following Morgan’s ‘statement 

about a lawyer. The interrogators then asked some clarifying 


201d. at 2355. 

21 his comments to the United StatesEsd’bek’sConstitutional hference. 
avoid assertive m a n s  of expression k i n g s  involving an imbalahce of power 

ConsfifufionalLAW Conference, supra note 18. at 1069. 

quesbons’‘abouf.whether’
Morgan wanted to:talk to a lawyer. 
aid “No”ahd the Questionifigcon’tinued.26 h 

ion En‘  Dhvis for theipropositfooir that ilarification is n‘ot 1 


required in the face &f an equivocal or ambiguousdyequest.*‘ 

I d $ t d . d e  COMA simply cited Duvis as authority fot intkr

rogators to ask crarifying questi0ns.n The COMA ‘then pro

ceeded to analyze the nature of the investigators’ clarifying 

questions; ulttmately finding that ‘the acc 

explicit waive; was 


1 . ’ & t :  0 , i  r 7f:i i l  

The’COMKscbriously impscise Efetence td the Supreme ‘ 
Co$t’s”,holding h bavis muddles &e clarity ,oftthe’hlw rule 
regarding ambiguous counsel requests. In Davis, although the 
Supreme Court suggested clbfitation as a procedufe avoid 
judicial second guessing about whether a statement was 
ambiguous or equhoda1,s the Court hkld further that this Cl& e 

ification was not required. In Morgan, however‘, eve&dough 
the COMA found that M6rgan’s ktateinent conktitutd on ’ 
equivocal request for counsel, it still proceeded ’to‘scrutiniie 
the clhfication process to determilie khether Morgan’s sub
sequent statements were admls’sible.30 Morgan?s statemenb 
made after his ambigu6us counsel tequest were determined to 
be properlygadmitted only after the COMA had detenhihed 
that his responses to the clarifying questions constitbted ‘a 
waiver of his right to counsel.^^ m e  COMA’S analysisJaises 

) r 

t 7  8 

P 

F , ’  

2.1 In Morgan, the COMA prefaced its andysis of the counbel invocatioh issue by noting thk the cu&todialelement of the M i r d a  custodial interrogation trigger 
was not litigated.b‘Morgan, 40 M.J. dt 394. Morgan previously had been appkhended id ConneCtion‘withthe. offense that ultimately resulted in thii coart-martial. 
Subsequently, however, Morgan reported fo hn’ Air For& Officeof special hvestigations offix unescorte‘d. and voluntarily submitted to a polkgraph examination. 
The disputed statements were received during a htpdygraph interview.’fd. at 390-91.’~A&rdhgly, although the requirement for UCMJ, Article 31 warnings 
was clear. Morgan prguably was not entitled to the Miramfa codnsel h m i h g  because kewas Rot in custody: . , r  i 

=Id. nt391. 

26 Id. at 39 1-92. 

271d, at 393. 

a i d .  Bt 393-94. 

mSec supra note 9. 

31 M. ’at 394 rm]ehdd 
supported by the record.”). 

28. 

http://Id$td.de


the question: “Why w&e they looking for a waiver?” Mor

gan already had waived his right to counsel at the beginning 

of the intehogation.32 Accordingly, if his ainbiguous rem&k 

about a law not a counsel request, 

was necessary. Ady analysis of the cla 

should ‘have been’ litnited t6 the issue of whether 

were%nbroperly discouraging an actual rights inv 

Morgan had resknded to the clarifying questions by stating 


lk with a lawyer, questioning necessarily 
. Pursuant to the Supreme Court’s,ho 
er, the agents did‘not have to secure 

ng the clarificati fore thty ‘ 
coul&proceed with the interrogation. 

I 1  ‘ b 1 , 

Fdom a phctical i nt, the COMA~Sanalysis in  Mor
gun makes it appear thbt raher than foreclosing the gssibility 
of jddicial ‘skoad guessing, Morgan’s*intekogators’effectivei ~ 

” of ;he Supreme C&t’s Davis decision by 
clarify an ineffeftive counsel invocatiod. 

rt to provide’extrapaternal protection 
’ 5 

to’Morgan, the COMA inadvertently may have encouraged’ 
some interngat& to igndre anything less than a clear counsel 

I 

alters further, ignoring, an obviously ‘ 
be dnacceptable to the 

34 the COMA addressed 
om the adcused’s post-“ 
e effekt, “I think I want ’ 

heir own recently released Davis 
that in the face of ah equivocal 

counsel reqnest, interrogators have only two choices: “(1) ter-
minate the idterview or (2) condhct limited questioning to 
clarify appellaht’s’i5omment.37‘ The COMAalso ruled that if 
the interrogators do not clarify an ambiguous request, the situ: ‘ 
ation should beitreated as if the!accused had unequlvocall)
requested a kiwyer.36 j ’  , * <  

I .  	 I , I i > 
The Supreme Court opinion in Davis appears to partially 

overrule Mchren, insafar as Davis permits continued ques-, 
, * 

r e  

. .) . 5. ’ ! 

Interrogator: What happened next? 
- - _I 

suspect: Idon’t know. maybe Ishould talk to a lawyer. 

Interrogator: Are you saying you want to talk to a lawyer? ,,’( , 

suspect: Idon’t know, we all know I’m guilty. I’m so confused. 

Interrogator: 

suspect: 

The suspect’s inirjal statement Bbwt a lawyer is  both hbiguous and equivbcal. d d k r  the Supreme Court‘s’&iiion in Davis, the interngator may proced with-
OUI asking clarifying questions. Because the interrogator does nothing to discour& frights invocation. thesuspect’ssubsequent statements should be admiksible. 
Following Morgan. however, the admissibility of the subsequent statements is open to debate. If the COY is going to requile explicit 

S. some in ‘ will undou to forep 
I 

Interrogator: What happened next? 


suspect: I don’t know, maybe Ishould talk to a lawyer. 


Interrogator: What happened next? 


I Idon’t know. we alT h o w  

the clarifyingqUKtior& resulted in an effective second waiver. 

”38 M.J.I12 (C.M.A. 1993). 

XMcLaren, 38 M.J.at 114. 

37ld. at 115. 

38 Id. 



timing ,wjthout clarification guous or-equivFal coun- ; 

se! requests. Unfortunately an is devoid,,of ,any ,Ffer
ence to Mcluren or any acknowledgement by ,SheC 
the Supreme Court opinion in Davis changes 
ing ambiguous requests,. ,Accordingly,,whe 

ambiguaus cpunse! rgquest follswed a previous unahbiguous 

waiver of the &used's viranda right to counsel.??..To e ment prior to interrogation i s  but one factor for 


in its case-in-chief, a confession or admission take4 froma 

subject undergoing.custodial jnterrogatipn, the government I 


still must prove a voluntary, knowing, and intelligent.waiver . 

of the subject's Mirandu rights in the first instance.40 

Ahough an express ddiver of the Mirundu right to'counsel [is


I> ,I ??not necessary,41 an ambiguous statement about a lawyer hade" 

in response to a rights warning should not be reviewed in 

_I . I  _ _  . _ _  

terms of the Davis rule. Instead, questions regarding initial While the idea of overruling Mirunda may seem incredible, 

waivers should be analyzed based on the standards and factors I closer examination:af the matter reveals that Justice Scalia is' 

set forth in cases such as Moran v. Burbind2 and Connecticut 

v. Barrett.43 

39Dnvis v. United States. 114 S. Ct.2350,2353(1994). 

"Miranda v. Arizona, 384 US.436.475 (1966). 

*'North Carolina v. Butler, 441 U.S. 369. 373-76 (1979) Declining to extend M i y d u  procedud requirewpts to q u i r e  eexplicit waiver, the Court held that 
"the question of waiver must be determined on 'the particular facts and circumst;mces surrounding that case, including the background,experience, and conduct of 
the accused."' Id. at 374-75 (citations omitted). 

reveals both an u 

nary people would understand them, are ambiguous: Id. of 529-30. 

44ConstitutionufLaw Conference, supra note 18. at 1071. 

45 18 U.S.C. 0 3MS(b) provides: 

(b) The trial judge in determining the issue of voluntariness shdl take into considen~onsall @e ~ccumstancessurrounding the giving of 8 1 

confession,including (1) the time elapsing between arrest and arraignment of the defendant d i n g  the confession, if it was made after amst 
and before arraignment, (2) whether such defendant knew the natureqf the offense with which he was Fharged or of ,which he was ruspected 
at the time of d i n g  the confession,(3) whether or not such defendant was advised or knew that he was not required to make any statement 
and that any such statement could be used against him, (4) whether or not such defendant b d  @n advised prior to questioning of his right to ~ 

the assistance of counsel, and (5) whether or not such defendant was without the assistance of'counsel when questioned and when giving 

issue of the volunta~inessof the confession. 

I 



invitation, the Mirundo requirement to provide notice about 
assistance of counsel appears particularly vulnerable to 
attack.49 1 ‘ I 

The Supreme Court created the “Mirundaright to counsel” 
to support the actual language of the Fifth Amendment regard
ing the privilege against self- incrimination.^ 

The circumstances surrounding in-custody 

interrogation can operate ve 

overbear the will of one mere1 

of h i s  privilege ,by his inttiogators. There

fore the right,to have counsel present at the 

,interrogation i s  indispensable to the protec

tion of the Fifth Amendment pdvilege under 

the system we delineate today.51 


L 

.... 
Accordingly we hold that an individual held 
for interrogation must be clearly informed 
that he has the right to consult with a lawyer 
and have a lawyer with him during the inter

, 

, , , rogation under the,system for protecting the I 
privilege ,we delineate today.52 

I 

I sing the M i d  w&in ents. however, the 
Court’specifically recognized that the Constitution does not 
necessarily require any specific procedural mechanism to pro
tect the privilege against pelf-incrimination.s3,That the coun
sel qspect of the Miranda warning is not constitutionally 
required was plainly restated in Justice O’Connor’s majority, 
opinion in Davis.% 

Section 3501 specifically acknowledges the potential role 
of lawyers in the interrogation process. In contrast to Mimn
da, however, 0 3501 does not make a warning a b u t  assis
tance of counsel an absolute prerequisite to an admissibility 
depqination.s~Instead, the statute>provides that a warning 
concerning assistance of counsel is but one factor in a judicial 
voluntariness determination.56 

I i. f i  

Even if the Supreme Court determines that 9 3501 eradi
cates some or all of the .Mirun+ warning requirements ,asa 
prerequisite to admissibility, the statute’s effect on the mili
tary justice system may be limited. Themost obvious limiting 

@In Miran&. the Court stated Ih present at the Fterrogation is indis e t: protection of ~j Amendment privilege , . , J 
Miranda v. United States, 384 U.S. 436.469 (19663. rpose of this analysis,one must distinguish the conapt of requesting counsel assistance from thatof 
a warning requirement. Requesting assistance of counsel during interrogation is arguably tantamount to an invocation of the privilege against self-incrimination 
itself. In either case, the suspecthas indicated an unwfllingness to answer or to speak.,A waping requiremen Wever, violaionof rendersan other
wise voluntary statement inadmissible, Is something quite different. 

”Seesupra notes 11-12and 

Mirando. 384 US.at 469. 

521d. at 471. 

531d.at 461. The Court said: 

hich might be 4ev;sed by Congressor th 
exercise oftheir ere;ltive rute-mking capacities. Therefore we cannot say thatthe qnstitution necessarily requires&rence to any particu
lar solution for the inherent compulsionsof the interrogation process as it is presently conducted. Our decision in no way creates a constitu

1 	 tional straightjacket which will handicap sound ,effortsat reform. Nor i s  it intended to have this effect. We encourage Congress and the 
States to continue their laudable search for increasingly effective ways of prbtecfing the rights of the individual while promoting efficient 
enforcement of our criminal laws. 

Id. 

It does not necessarily follow that effective protection of individual rights can ura~requiremen& in the intek 
tion process. The Supreme Court may ultimately find that in 18 U.S.C.4 3501. Congress has legislated an acceptably struuwdadmissibilityannlysis procedure. , 

%Justice O’Connor went so far as to nuke this point twice in a singleparagraph. 

The Sixth Amendment right to counsel anaches only at the initiation of adversarial criminal proceedings. and before proceedings are initiated 
o suspect in a criminal investigation ha no constitutional right %othe assistnnce of counsel. ... The nght to counsel established in Miranda 
was one of a “series of recommended ‘procedd safeguards’ ...[that] were not themselves rights proteaed by the Constitutionbut instead 
were measurn to ensure that the ri&t against compulsory self-incrimination was protected.“ 

Davis v. United States. 114 S. Ct.2350.2354 (1994) (citations omitted). 

55See supra note 30. 
I r , 

56ld. 
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ing'requirement cdntahed in' Article 31 of 
the UCuJ.57 While the requiremekt for M i h m f u  warnings 
may be subject to legislative elimination, in, 1951 Congress 
legislated a separate requiremenr to advise rnilitary'$usp&T 
about thhir priv 'self-incriminatid.!sg ' kdditi6rib0 
ly, because the for Article 31 warnings generally7 

k d  W o r e  Miiunda warnidgs would be-&quired$g theJ 
ne for mdst admissibility determi'nations by military 

juhges woujd still be whether a privilege againdt seIfJ! 
incrimination warning was provided 'prior tb the 
interrogation.* 

In addition to' Article 
l i e  bractice is governed by 'Ithe p+vishkl 
i. Courts-A4urriual.b'' Pursuant to thd P d i - ' 
nder Article 3662 of\he UCMJ,'the Milit&y' 
e-have eeohed over time to include Me. 

counsel warning requirements of Mirundu and its progeAY.'63' 
ultimately replaces Mirundu as 

issibihy,'of cunfessions ana iadmissions 
dial interrogation in 

I '  
. /  , , ' I 

I ' 1  2 ,  . I  

'8Even prior to the enactmen e UCMJ. the military justice syst 
i$crimination.' Article 24 ofthe s of War provided Bs' follows:" ' 

m i l i w  investigations Still will have tci be p d i d e d  a counsel ' 
warning.64 1 Ofcburse, whether the Milidw Rules of Evidehce 
would be changed to conform with 5 3501 i s  open to debate. 

, I  


When the Supreme Courf rtiorari in Duvh, theb 
reasonably expected result was solution of the split of 

proaches to a suspect's 
for counsel. ' * The' split of 

threshold standard of 
:In applying this rule, 

t 'cdnsider the COMA'S 
s revealed in Mijrgun. 

tions about whether the 
Mirundu warning requirements should continue to govern the 
admissibility of confessions and admissions in federal courts. 
When the appropriate case arises, Justice Scalia's invitation to 
test the constitutionality of 18 U. 
be accepted. ' ' '  

1 .  I !  . 1 

Considering, however, the relation that exists between officers and enlisted men and between an investignting officer and a person whose 
conduct is being investigated. and the obligation devolving upon an investigating officer to warn the petsokinvcstigatad that he n& hot 
answer any question that might tend to incriminate him, confessions made by soldiers to oficers or by persons under investigation to investi
gating officers should not be received unless it is shown that the accused was warned that his confession might be used against him or it Is 
shown clearly in some other manner that the confession was entirely voluntary. 

Act of August 29, 1916, Pub. Lb NO.64-242.5 3.39 Stat. 654. 

MANUAL FOR COURTS-MAR~AL,United States, MIL.R. EVID.304 (1984) [hereinafterMCM], governs admissibility of confessions and admissions at courts-mnr
tial. Currently, Military Rule of Evidence 304 captures, inrer d i u ,  the warning requirementsof Mirunda and Article 31 and the requirements of due process volun

lminante 499 U.S.,279( I  
1 :  , 

61 M C ~ .supra note 60 I 

62&ticle 36 provides In pyt :  

d u d .  includipg mod& Oi pro0
ali,'end procedures for murts'dfhqui 
pply the principles of law and the xu1 

United States district coucts, but which may not be mnuary to'or i#c 

304-05. I63See MCM, supra note 60. MIL.R. EVID. 

64&e generally SAL'IZBURO ET AL., MILITARYRUES OF EVIDENCE xi-xii (3d ed. 1991).MANUAL 
h 

h 

P 
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: USALSA Report I .' ' t i  

1 
' ,  

' Unidd States A m y  Legal Services Agency
t- - I  

tion Division Notes 

' *Releaseof Informatlbn 

' The much anticipated (at 1 
new Army Regulation (AR) 27-40 has hit the streets ahd wad 
effective 19 October 1994!' Army Regulation 27-40 contains 
some significant changes that will streamline our procedures 
for releasing information or making witnesses available in pri
vate litigation or in litigation in which the United States has an 
interest. The changes can be divided into theffollowingcate
gories: (1) those"giving -more authority l o  staff judge advw 
cates (SJAs) or legal Advisors; (2) o 
and (3) procedural changes. 

The "Summary of Change'' to AR 27-40 includes the fol
lowing: "Delegates more authority to the instaltation level to 
determine release of information and appearance of witness
es." This i s  good news for SJAs and other legal advisors 
because usually they will not have to coordinate with I Head
quarters, Department of the Army (HQDA) (typically repre
sented by the Litigation Division)',yhen present or former 
Department of the Army @A) personnel associated with their 

/- installation are requested as witnesses for a court appear 
or for a deposition, or,when installation records are quested. 

I 


An SJA or legal advisor now will be able to approve disclo
sure of "official information"2 by present or former DA per
sonnel.3 Previously, the Litigation Division had to approve 
requests concerning former DA personnel. Although not 
required under the new regulation, the SJA or legal advisor 
always can coordinate with the Litigation Division, or refer a 
particularly sensitive or difficult case. 

Former DA personnel, such as retired officers, sometimes 
are requested as witnesses in private litigation. For instance, 

in a recent case involving private litigation pending in a state 
court, several retired officers, all former commanding gener
als, were'deposed concerning action taken against a former 
soldier nqw facing a civil suit by his alleged victim. 

In this situation, the SJAor legal a 
y'involving official in 
also may deny a requ 

former DA personnel to testify as expere witnesses; this is an 
qxpansioq of authority. An appeal of that decision,$ made to 
the Litigation Division, which retains the authority to,approve 
requests for expert witnesses in private litigation.5 

were other than the Department of Justice or an Attorney rep
reienting the United States. 

tive changes address omissions in the previ

ne1 must obtain approval to probide bpinion or expert tehimo
?y, Concerning official i tion either in private litigation 
br in 'litidaiionin which ited' as'an'interest�or a 
$ t y  other than the United States.8 or te'gulatidn only 
addressed testimony about official information and ignored a 
separate paragraph on expert testimony. This appeared to be 
an inadvertent omission. A similar omission oca& in h e  
prior regulation concerning testimony by members of the 
Army Medical Department (AMEDD) or other qualified spe
cialists. Previously, AMEiDD personnel's testimony could not 

8,. extend qo"hypothetica1questions or to a prognosis. Now the 
restriction states that AMEDD personnel's testimony 

~DEP'TOF REG. 2740, LEO& SERVICES: (19 Sept. 1994) [hereinafterAR 27-40].ARMY, UIIGATION 

2"Official information" is defined as: 

All information of any kind, however stored, that is in the custody and confro1 of the D e p m n t  of Defense( 
the custody and control of the W D .  or was acquired by DOD persgnnel as part of their official duties or because of their official status with
in the DOD while such personne1,wereemployed by or pn be ited State? &Fo&s, 

Id. glossary,at 50. 

'Id. paras. 7-2b. 7-12a. I 

41d. p&. 7-9. 

'Id. para. 7 - l k  
\ 

I 
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not extend to expert or opinion testimony, to hypothetical; J ,;end of chapter 7: a Tuuhy compliance letter (figure 7-1); a 
questions, or to a prognosis.”9 fact witness approval letter (figure 7-2); an expert witness 

, I ,  ;, , . . r ,L;r ,  
~ ,:- ,+Gal letter (figure 7-3); and a doctor approval letter (figure

by procedural changes. For 7-4).Some areas have been clarified 
instance, written requests for officii information must be sub
mitted at least fourteen daks in advance.’* A requestiform 
witnessbow must include n6t only the dame of the witness2 
but also the expected testimony, ;the rime and date, and 
whether the witness i s  reasonably available.tl1 This Issue was 
raised recently when a civilian lawyer called an installation 

ialiit to testify in p 
by the next’day. ?how 

ment’s contract procesh was considered >bfficialinfomation 

of confidentiality or pnvacy?”’3 

’ n 

These are the post significant changes toschapter 7, AR 27
40. 	They should help to expedite and clhrify the roles of the 
SJA, legal advisor, QDA concerning the release of 
informatip and appe 
ne1 as witnesses. The Litig 
Filling to belp with apy 
Colonel Mer&. L8, I , 

Under ral 
. Medical Care Recovery Act 

1 

-.t ederal Medic 
enables the United States to seek recovery for costs pf health 
w e  provided to military health care beneficiaries fori 
caused by the negligence of a third-party tortfeasor,l6 

LTo lenfokce this right of recdvery,,theNUnited States may 
intervene or join in any action brought %y the injured health 
care recipient or, if an action is not commenced by the injured 
party,’institute and prosecute independent legal proceedings 

third p 

In November 1993, Public Law W3-160 kvised 10 U.S.C. 
5 1095 to provide that monef tlamages recovered under 0 

c-.1095,’~undunder the FMCRAllfbr treatment provided in Mil+ 
Treatment ’Facilities’fMTFs),will be deposited ih the 

operating and management budget of the MTF providing the 
kathent.‘ls hior to this change, recoveries made under the 

12This pkgraph includes the 1 4 a y  notice requirement and tllera$herntnLfor uestfor alwitncss or dokuments. 

- - .. ~ _I-_I.- I _. .. . I . 

14ld. para. 7-15a. 
1 . I ,  j : 

1542 U.S.C.P 2651 (1982). 
1 

1642 U.S.C.,4 2651 
, ) ,  <‘ 1 

uired by law to ...care . ..to a person who is injured or suffers a dis
case.. . a tort lihbility upon ‘somethlrd ’person . .’*to pay damages therefor,the United States sh‘dlhave the 
right to recover from d d  third person the reasonable value of the Care and treatment so furnished. 

I 

17When the injured party has initiated an action against the third-party tortfeasor.the United States also may enter into a representationagreement with the aorney 
representing the injured party. The agreement will authorize the injured piU‘ty’6 attorney to assert the claim of the government (1s an item of special damages with 
the injured party’s claim or suit. The recovery judge advocate (RJA) handling the claim obtains these agreements. See DEP’TOF ARMY, Sm-REO.27-20, FEGAL 
VICES: CLAIMS. para. 14-15 (28 Feb.1990). 

18 10 U.S.C. 8 1095(g) now states: 

Amounts collected under this section from a thud-pmy payer or under any orher provision of law from any other payer for the costs of 
health are services provided at a facility of the uniformed services shall be credited to the appropriation supporting the maintenance and 
operation of that facility. 

(emphasis added) Ti  - , 
I ( 
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'FMCRA were deposited dhectly!into [the general Geasuty. 
h i s  hew lrfnguage provides added in&ntive for the MTF knd 
& a ~claims ofice to bursue:wCRA cases vigorously at MW 

f". the affirmdtive claims stage Bnd in litigation. iUt 

If an FMCRA claim cannot be resolved administratively, 
the RIA handling th laim musr act expeditiously to ensure 
that litigation is initiated in a timely manner. Although the 
Litigation 'Division, in conjunction with the Department of 
Jbtice hnd United States Attorneys, is ksponsible for pursu
ing PMCRA cIaims that cannot be resolved administratively, 
the RJA has the responsibility to prepaka thorough litigation 
report and ensure that the case is properly,forwarded through 
United States Army Claims Service (USARCS) to the Litiga
tion Qivision.l9 I I. 

preparing the litigation report, the 
er what type of action (intervention or independent actiQn) 
will best serve :toassert Ihe,government's claim. In cases 
where the ,injuFd party already has commenced an action 
pgainst the tortfeasor, and where the injured pqy' s  %attorney 
refuses to enter ,into a representation agreement. the United 
States can intervene and "tide the coattails" of the injured 
party. In these cases, the United States merely proves its 
claim for damages after the injured party establishes the negli
gence of the tortfeasor. Accordingly, the iitigation report may 
be somewhat abbreviated and should concentrateon substanti
ating amounts to be recovered. Specifically, include copies of 
all medical records and bills reflecting the reasonable value of 
the treatment provided by the United States, including certi
fied Milipry Service Account (MSA) Invoices and Receipts 
(Depamnentpf the Anny Fonn,3145). 

_. 

States must institute these pro
the cause of action accrues.20 

If it a&& an'FMCRA claim will not be resolved iklininis; 
tratively, the RIA must fobard a complete litigatiob report 

through'the USARCS to the Litigation Division no later than 
six'months before the expiratibn of the statute'of limitations. 
Clearly identify in the litigation &port the ddte on which the 

f limitations expires. 
I "  : I  

' r Recovery judge advocates must coordinate early and often 
with the .Affirmative Claims Branch, USARCS $andTort 
3ranch,sLitigation Division. Early coordinatioh bill ensure a 
smooth transition from the administrative to she litigation 
stage and will ensure that FMCRA cliims are pursued aggres
sively at all stages. Captain Sausville. 

environmental Law Division Notes 

nt Elivkonrnental Law Developments 

nvironmedal Law Division (BLD), United 'States 

ncy ( U S a S A ) ,  produces The Envi-


Bulletin (Bulletin), designed to 

inform' Army environmental law practitioners of current 


ronmental law arena. The Bulletin 

utomated ArinylWide Bulletin Board 

Law Conference, while hard copies 

will be distributed on a limited basis. The content of the latest 
issuek (volume 2. nuinbers 3 ) is reproduced below: 

Fines and Penalties ' .-

Resoure;?Conservation and Recovery'Act (R
"l' 1 ' , t  

Some states,continue to assess excessive environmental 
st Army installationsunder the RCRA. The three

part test found in Massaehuserts v. United Stares21 applies to 
fees assessed under the RCRA.>Under the Massachusetts test, 
instahatior~sshould dekrmine whether: ' (1) the.fee is ripplied 
equally to all,public ahd private owners; (2) the'kharges 'T 
ba&d+ona "fair a&roximation" of the use.of the systern'ah'd; 
(3) the instailation wiH'pitymore than it will receive in bene
fits'. In  Maine v.' Departm& 

part of the test to the availability of state 

programs as a benefit for installations. Specificdly, ~e court 


reckived a benefit from the availabilit);of 

,'even though the Navy never had 


I 

Pursuant to the Anti-Deficiency Act,U installations are for
bidden'fiompaying all but kgatly required expenses: Conse
quently, insttillations should contest RCRA fees -&ked for 

u:, 

I 

I 

1 

,supra note 1. para. 5-2. ' 
be tes Attorney fo , . i the 

2028 U.S.C. 8 2415(b) (1982). 
\ 

21435US.W(1978). 

=973 F.2d 1007 (1st Cir. 1992). 

*331 U.S.C.8 1341 (1988). 
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grqgrams from.Mich ,the-A r p y  has .not and .will not.receive 
.any:bemefiti Forjexample,ithe ,&my i s  presently .contesting 
She payment o�Undergrgund storage tank (UST) fees io a state 
that uses a portion of the fee for state-led corrective wtiqp. 
Because the Army performs its own corrective action, it 
rgeives no benefitdrom rhe availabilityvof state-!& c m d v e  
acdon and therefore should not be,@quiredto pay the p&Qn 
of the LJST fw targeted fortstatecorrective actions. ,.Additian
allyrptate law effectively bars the Army from participation in 
this program. Captain Cook, 7 1 1 . 1  I 

. _I ,  ' i  a 

Overseas 

Fpnding of Fiml Governing S@ndarcES(FGS) 

At the request ,of the Principal 	 Deputy "Undersec
n t Y  (DUsD(ES))* 

ipqeasing expense Qf,engintered remedies and $e projected 
&uction in regtoration etheless,aegqlatqrs,:and 
gopmunities ,will only a attenuation as a,yern@y 
when it meets all applicable; Felpvant, and apprgpriate health 
, 

mental lawyers will *cognize that the ansWr i s  liability 
under the CERCI%. A federal court has ruled thar hn indem
aity agreement reached in connection with the sgle of property 
is permitted even though thsCERCLA Says that liability can
not be transferra:' In  Harley-Duvidsv4 Inc. v. Minsrar, 'Inc. 
and AMF, Inc.,24 the court ruled that Q 107(e), allows for 
indemnification agreements because such agreements do not 

retary of Defense for Environm resdlt in a responsible party divesting &elf of liabilityfwhkh
qqnsis[entng 

tent budgeting process.- Major Eo,mous. 

Cornpr+epsiue Environmental Respgnse 
Cornperkation,and Liability Act (CERCL 

ere$ +e biological and chemicpl ,cjqgradabiIity,,physical ,and 
chemical cbvacteristics of the ground water, and,physical 
qharacterjgics of the geological medi ,IE mqst cases: how
ever, it will he difficult to force the A or states to accept 
natural atte.,uation as a remedy becJuse of the subjective 

ysis. In the future,, 
;Ira1 attenuation m 

WNo. 90-C-1245 (7th Cir. Nov. 30. 1994). 

=See Environmental Law Division Notes. ARMYh w . .  lune 1994. at 50. 

would not bg'permitted under the CERCLA, but rather b s d t  
in a shared 'li'ability. .Thecourt termed Q J107 "notably 
bbscure," and noted that §'107(e) Consisted of Wb contradic

kentencgs,' but dismfssed har"ley-Davidson's' argument 

I I Department of DefenWPolicy 3 -
1 * . 

2: iThe-Federal Emplbyees Clean Air Incentives Act; Publid -. 
Law 103-172, effective 1!January 1994, authdizes federal 

Services Steering Committee for CAA Implementation has 
established a work group to co6rdinale guidance development 
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Air Emissions Srandardr for 

! and Disposal Fucilities 
,p 

ble to TSDFs regulated under fie RCRA. The rule requires 

the control of emissions from tanks, prfpce impoundments, 

and containers (twenty-six gallons or more) that receive haz

ardous waste on or after 5 June 1993. The rule temporarily 

defers regulation of TSDFs used exclusively‘for hazardous 

wastes generated on-site as part of a remedial 

action: Additionally, the rule 

require the incorporation of a 

RCRA permits for “miqcellan 

ing and detonatiqn of muniti 

emissions control requiremen 

achmulating waste on-site’in 

containers pursuant to 40 ‘c. 

mulation of hazardous waste 

RCRA permit or interim statu 

the Office of the Director of E 

evhuate the impact of this plci on 


I 

Wood Furniture Manufacturing NESHAP 
I 

On 6 Decembef 1994, the EPAprohsed National Emission 
Sthdards for fiazardous’A h  PoHdtants (NESHAP) for new 
and .existing wood fbrniture ma factoring opkrations.26 
Specifically, the‘proposed d e  would regulate finishing,‘glu

e ing, cleaning, and wash-off operations. The rule is intended to 
regulate wood furniture manufacturers that are hdjor sources 
of hazardous air pollutant (HAP) emissions. However, the 
rule may subject all wood furniture and cabinet making opera
tions on military installations to regulation. Currently, if an 
installation (considering all HAP emissions within the fence
line of the installation) constitutes a “major source,” as 
defined in CAA 5 112(a)(l),then all activities on the installa
tion: regardless of ;ize, are subject to applicable major source 
NESHAPs. In contrast, small or “area“ sources off an instal
lation are not subject to the major source standards. .This.will 
be a recurring problem for installations .as the EPA promul
gates approximately 174 NESHAPs over the next five years. 
Environpental law specialists are invited to submit comments 
to’the ELD on the wood furniture manufacturing.NESHi4.P 
imd other proposed ETEsHAPs for incornration into the Ser? 
vices’ comments to the EPA. 

I . 

Application of the “Source” Dhnition to Installations 

Currently, the EPA and many states view military installa
tions as single sources for permitting under the Prevention of 
Significant Deterioration (PSD), New Source Review (NSR), 
and Title V programs. Consequently, installations face more 
onerous compliance requirements than would apply if the 
installations could divide into multiple sources. The Army

\ 

has recommended that the DOD request that the EPA issue 

formal guidance allowing for the division of installations, in 
appropriate cases, along functional and control lines. The 
Army is,now coordinating wifh the other Services on draft 
guidance for EPA adoption. We anticipate ,that the DOD will 

ue with the EPA within the next fwo,mqnths. 

r !  


4 

3 , 

,, ~ Vpdcrteon Munitions Rulemaking I 

1 , 

ecember 1994, the DUSD(ES) forwarded the 
e on six issues that the EPA will 

s”’n.de. The Services, suppoqed by 
al, safety, logistics, 4andoperations 

nded that the DIJSDES) adopt the 

1. ‘Military munitibns should be managed as 
RCRA-regulated waste upon certifitation ’ 

for disposal at .6treatment/dispsalfacility; 

ESB and Service-specific storage , 
standkds’should be accepted as adequately 
protective of human health and the eaviron
ment; 

3.. The DOD Feady complies with Depart ,
ment of Transportation and D 

ortation of hazard 
hes; thus, additional’RCRAreg

ons are first and . 
matter,‘rather than waste 

RCRA regulation; 

bded ord
nance, are deposited on a range incident to-
their normal &d expected use as aproduct. 

and therefore should not be considered 
I I wastes under the RCRA. 

As a consequence of a citizens suit filed on 14 December 
1994, the EPA now plans to propose the regulation in fall 
1995,with promulgation a year later. 

2659 Fed. Reg. 62652 (1994). 

I 
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DOD focused on the "definition" and range m&&m'e;lt 
issues because of the tre us impact that resolution will 
have on the Services' abi konn their missions. 

LAW..May 1992. at 64. 

;: I ? ,  I I  

mote outrdth hnd partnering'w'ith kgulatoi and the public. 
More specific kgidnal representatives will promote 
interservice c lcatiotr within the idgion, ensure ade

p.quate dissemination and coordination of new legislative and 
rkgulato$ idtihtivek and coordinate apbropfiate responses, 
fdentlfy tommbn abproachds id endironmental issues, ahd 
advise the DOD of issues of riatibnd' significance arising2in 
their jurisdiction!' The individuirl h v i c e s  will conti 

eht a11 Skhice-speEific matters. 
J l  , A  I , rl , I 

yill iaplement the 'DOD 
gh' implementdtion plan

ans 'are to establish in Fisc? Year 
S at Aberdeen Proving Grounds, 

'mof Undwstanding 
d the Chief Counsel, 

Army Corps of Engineer?, 1991, installation 

staff judge advocates are r dering advice on 

legal issues pertaining to @e(itvailabili 

face and grynd-yater and {he esEblis 

water rights. Knowing ,Lhe-p tug  of y 

rights before, not after, a,p;ob 

&hey inyo~vemkntj!z;nec 

issues are,managed properly. 

your MACOM environmen 

any water law issues that ari 


' !ll" 1 

,The Air Force has proqided the ELD With several slots for 
theiAir Force Basic.Environmenta1 Course, 15 to 19 May 
1995. This course provides an excellent overview of environ
mental'law. .It:isheld at Maxwell Air ForcelBase in Mont
gomery, Alab&h.i.Thete is t10 registrationtfee.' Installations 
are tesponsible fdr travel And per diem. 'Direct requests or 

es to: Envirbnmental Law Division, Offiki: of The 
vodatd'Genera1, ATlk : .  MarieAldey!'9Oi N. Stutirt 

Street, Arling6ijh:'Virgftiia 2220311837' 'If$du have Any ques
tions, please contact Mrs. Athey ii'(703) 696-1230 or DSN 

r DSN 226-2940. Mrs.1111 
b', ' 
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I SAPracticeNotes ! 

5 Faculty, TheJudge Advocate General's School 
r/c4., 

Military Administrative Law Notes 

SeparationFor Homosexual Conduct 

The current homose 
'in homosexual conduct, to include 

t e a "Iam gay" or "I am homosexual." 
Soldiers who are processed for discharge for admissions of 
homosexuality, however.,will be retained if they can demon
strate that they have no propensity or intent to commit homo
sexual acts.2 

uirement may place a 
difficult burden of p m F  on the self-admitted gay soldier who 
wants to be retained, the'burden ot an impossibik one. 
Ruring '1994. sevkral members of forces admitted 
to being homosexuals, were processed for separation, and, at 
an administrative sepamjon board, successfully demonstrated 
that they had no propensity or intent to commit horndexual 
acts. ,The board retained the service members.3 

b > 

id the service members meet their burden of pro0 
Although the facts in each hearing were different, the respon
dents employed some, simi ctics. For example, the 

-\ 

respondents testified4 that the not committed homosexu
al acts while in the service and had no propensity or intent to 
commit such acts. Additionally, the respondents used the tes
timony of peers and superiors to ,show that their duty perfor
mance and credibility vias good. Finally, the s h e  
superiors testified that presience of self-admitted ho 
would not interfere with the unit mission or readiness: Major 
Peterson. 1 , 1 . 

$ 

.C. 4 654 (West Supp. 1994). 

LegalAssistance Items I 

I. 


* The following notes advise legal assistance attorneys of 
current developments in the law and in legal assistance pro
gram policies. You may adapt them for use as locally pub
lished preventive law articles to alert soldiers and their 
families about legal problems and changes in the law. We 
welcome articles and notes for incllision in thisportion of The 
Army Lawyer; send submissions to The Judge Advocate Gen
eral's School, A": .JAGS-ADA-LA, Charlottesville, VA 
22903- 1781. ' 

Family Law Notes 

Property Distribution-The Impact of 
Premarital Cohabitation 

Separation agreement questionnaires interviews rou
tinely address a multitude of issues relating to a marriage. 
With regard to property,questions routinely focus on differen
tiating separate from marital or community property, and 
determining an appropriate date of valuation.6 'A recent New 
Jersey case, McGee v. McGee, suggests that out inquiry'also 
should extend to periods of premarital cohabitation.' 

At trial, McGee was'an apparently straightforward divorce 
case involving a four-year marriage between two previously 
divorced parties. The parti 
residence, were simply val 
divided. The court denied 

y in favor of six mon 

: / ' 

ZMore specifically, "(b) A mernber of the armed forces shall be separatedfrom the armed forces. ..if one or more of the following findingsis made and approved 
. ..(2) That the member has rxated that he or she is a homosexual or bisexual. or words to that effecs unless there is a M e r  finding, .. . that the member has 
demonstrated that he or she is not a person who engages in. attempts to engage in, has a propensity to engage in. or intends to engage in homosexual am." Id. 
"Propensity" is not defined in the statute. TheDepartmnt of Defense Directives define "propensity to engage in homosexual acts" as "more lhat m abstract prefer
ence or desire to engage in hornlosexual acts; it indicates a likelihood that a person engages in or will engage in homosexual acts." See. eg..DEP'TOF DEFENSE, 
D l ~ ~ c r r v ~  OFFICERS1332.30. sEPARATI0.N OF REGULARCOMM~SSIONED (5 Feb. 1994),encl. 4, para. B.5.d. 

'This information was obtained from The Ofifice of The Judge Advocate General. Administrative board henrings are not normally reduced to B verbatim record. 
Additionally. the names of the respondents have been withheld fpr privacy reasons. 

4 S o m  of the statements were wiitten white some were unsworn. 

%e Message. Headqumrs, Dq't of h y (DAPE-MP). subject: Administrative Sepation for Homosexual Conduct(0101152 Mar 94). P-ph 3.8.con
tains a nonexclusive listing of the types of evidence that a self-admined homosexual respondent may use to rebut the presumption of past or future homosexual 
acts. Interestingly. statements a t m t  the impact of a self-admitted homosexual on the mode and discipline of the unit m not mentioned in this listing and prguably 
are irrelevant to the separation ppcd ings .  

6Dependenton state law, this rndy lead to valuation of assets on Ihedate of separation, the date of filing for divorce or legal separation. or the actual divorce date, 

721 Fam. L.Rep.(BNA) 1053 (NJ.Super. a.1994). 
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At issue on appeal was whether a lengthy premarital rela- . 
tionship and property transactions that occurred during ‘that ’ 

period should have affected property disqbution.and alimony.,,( 
Finding for the wife, the appellate court remanded the case t6’ 
the Uial court to consider the “complete factual scenario sur
rounding the paqies’ ,lengthy relationsh+ip.”8 The trial court 
was to reassess the wife’s share in the equity of the marital 
rqs@nce, and consider permanent alimony ,an apprqpflate 
altematiye to rehabilitative alimony. , . I ) 

c h q  I ‘ 1 , :  \ ‘ I  

‘ McGee exprpply clarified that, under Ne;, 
p i n t  in time when a ceremonial marriage is performed should 
not ’be seen as u bamer for considering the$fulIimpact of a 
relationship. Premarital periods are not ignored, but instead 
Considered as encompassing a “shared enterprise of marriage 
beginning before the ceremonial act or as one in which equi
table remedies such as constructive trust, quasi contract or 
quantum meruit are invocabl r equitable msons.’q 

1 

Coming from a noncommon law marriage state,*OMcCee 
reflects a predisposition-towards f,qui!r, in the family law 
arena. Althoughithis decision,may, largely be the result of 
exceptional facts, it should sensitize^practitionersto consider a 

ot just the periods of formal 
3 1 

! 1 , )  

rminations-Part II 

many factoE,may,ibe 
decision that is in the best 

interests of a child.11 By way of example, the note mentioned 
a New Jersey court case that held smoking as a factor that a 
court may consider in awarding custody.‘* A more recent 

1 1  See Family Law Note, Smoking and Child Cuslody Derermi~rions.ARMY Jan. INi%?&dLAW., 

121d.(discussing Unger v. Unger. 20 Fam.L. Rep. (BNA) (N.J. Super. 0.1994)). 

- New York decision indicates that smoking may be an over
whelrhngfactor in exceptional circunistances.~3 

.$ ~ , 
b : .
”’ ’ ’ hre Lizzro addressed a petition to transfer custody from a 

smoking mother to a nonsmoking father. Based solely on the 
health risk to one,of the childr ’ated with smoking, the 
court transferred custody of tw en to ‘their nonsmoking 
father.14 

T .  

I - 1 i. d . ,Note. Client Services-Militcri y Law ,i 1 

basis for imposing liability for th 

P 

,! a I I  ” 

d h a g e  is’ignored.17 ,R e 
if icah t ’’aetriment’ of 

individual. For example, it is not u tiusual to see report 
survey for electronics or computer equipment, or for property 
that is known to be damaged or no longer useful. Much of 
this property has little or no value at the time of the loss; Sim

, 1  , .  



ilarly, it is not unusual forestimates of repair to deviate signif
icantly from the actua- Legal assistance at 
client the nature of the property lost or damaged. Valuation 
seemmgly at odds with actual value should bkquestioned and 
reasonably available alternatives obtained. Evidence of alter
native value may be readily available from commercial cata
logs, local repair and paint shops (for vehicle accidents), or 
from other A m y  personnel (e.g., warrant officers or procure
ment specialists). ' < 

wey are an integral cqmponent of the Com
cipline Program,but i 

a deterrent, not a puniskent.18 Legal 
frequently wil1,find that valuation is 
legitimately lim'iting this liability: Maj 

n 	limits the SSCRA tolls 
common thread in all three cases is that the SSCRA means 
exactly what i t  says! 

In Detweiler v. Penu, the United States Court of Appeals 
for the District of Columbia Circuit @.C. Circuit) considered 
whether the SSCRA tolling provision applies to the three-year 
statute of limitations for bringing an appeal before the Board 
for Correction of Military Records (BCMR).20 Detweiler was 

- 18Id para. 12-la. 

a former Coast Guard officer. In 1985 his commander gave 
him an Officer Efficiency Report (OER) that was less compli
mentary than Detweiler's previous two reports. In. 1990, the 
Coast Guard nonselected Detweiler for promotion. The next 
year, Detweiler bapplied to the BCMR to have the 1985 OER 
removed from his file. The BCMR denied his application, 
holding that the statute of limitations barred his appeal.21 The 
District Court denied Detweiler's plea for relief. The D.C. 
Circuit reversed'and'remanded the case to the BCMR for fur
ther proceedings. Overruling several lolder cases, the D.C. 
Citcuit held that theISSCRA.tolling provision does apply to 
BCMR proceedings. Citing the United States Supreme Court 
case of ConSuy v. Anisbfi22 the D.C. Circuit noted that "[§ 
2051 tolls 'any' limitations period . . . in 'any' law for the 
bringing of 'any' action before 'any' court, board or 

led in favor of remand. but did not rule 
out application of the equitable principle of laches.' Laches 
remains a viable theory that the government (or any opponent) 
may assert against a soldier.24 According to the D.C. Circuit, 
laches requires 8 showing of.unreasonabledelay plus preju
dice to the 6pposing party.= The court emphasized that lach
es may apply wirhin the time period ordinarily covered by the 
statute of limitations. Therefore, legal assistance practitioners 
must advise clients of the possible application of laches-as 
well as the effect of 0 525. 

$sed the application of § 525 
rruy, the Commonweal& court of 

Pennsylvania recently decided that the tolling provisions did 
not affect the running of time limits ufer filing the case26 On 
July 1.1989, the alleged tort occurred and on March 29,1990. 
Dellape filed suit against Murray. The court of common pleas 
dismissed the suit for failure to prosecute on August 13. 
1991.27 From September 27.1990 to June 13, 1991, Murray's 
codefendant, Johnson, was on active duty. Dellape attempted 
to refile the suit on August 28, 1991. beyond the two-year 

'950 U.S.C.A. app. 0 525 (West 1990 &West Supp. 1993). The statute states as follows: 
, v i  I ,  I i a  " 1 . 

The period of miliuuy service shall not be included in computing MY period now or hereafter to be limited by any law. regulation, or order 
for the bringing of any2 action or proceeding in any court, board 
against any person in military %Me.,.. , 

Id. 

mDehveiler v. Pew 38 E3d 591.592 (D.C.Cir. 1994). The BCMR statute of limitationsis I 

I 

=I13 S. Ct. 1562 (1993). 

DDemeiler. 38 E3d at 593. 

UId. at 595. I , ' p  , 
/I 

25 Id. 

261994 W L  684674. at *3 (Pa. Commw. Ct. 1994). 

=Idd.at * I .  
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Statute of 1imitationf.zV court rejekted ‘the argument’hat 
the statute’of limitatio d be6nttolled dudng’Iohnson’h 
active duty and dismissed the suit. Holding’that the statute 
was not tolled after the filing of the initial suit, the court clari-

In November 1994. B federal court in Kansas deterinined 
that the SSCRA “shield”,only extends over the period of ser
vice. Hmner Y. BMY applied the SSCRA to a tort claim filed 
by a former soldier two years and one day [after,hisdis
charge.30 Under Kanshs law, the statute of limitations for ton 
claims ih  two years.31’ Kansas %aurtsapply what the court 
termed the “anniversary date” method to compute the limita
tions period.82 ,Under this method. the statute period begins 
the day after the tort occurs and ends two years later. Thus, as 
the court described, if a tort occurs on September 10, 1990, 
the plaintiff must file suit no later than midnight bn September 

1 

:-iHamner asserked thatdhe tort occurred on November 9. 
1988, while he was‘on active duty. -Hereceived his discharge 
onJuly 20, 1992f and filedmit on July 21, 1994?a The court 
found that thestatute of limitations was tolled by the SSCRA 

3zHamner. 1994 WL 619313 at *2. 

33 Id. 

Hfd. nt +2-3. 

to its terms. Setond,.it is essential to review stare law regard
ing statutes of limitations to see if and how .the statute will 
apply to the soldier’s case. Major McGillin. -

United States Counterintelligence Community ‘ 

t Clinton kignid Presidential Decision 
Dir&tive 24 I;(PDD24) directing that steps b;: undertaken to 

s counterihtelligence effectiven~ss.35In 
Natioial Counterintelliience Pol

old Natihal Advisory Group for 
Counterintelligence).36 The new board will “consider, devel
op and recommend fgr implem 
President for Nationat Securit 
directives for U.S. 

-

-. --. - I -

I 9 .  

35hsidentid Decision DirectivflSC-24. The White House (May 3. 1994) bereinafter PDD241. Resident Clinton states in 
r, i t>  . I f 1  1 #‘ ’ “ 1  

fR]ccent events # home and abroad make clear that numwous thrests to our national interests-terrarism, pro1 
destruction. ethnic conflicts, sluggish economic growth-continue to exist. . . . In this context. it is critical that the US.maintain a highly 
effective and coordinated counterintelligencecapability. 

11 
The press release issued on May 3 

The President’s decision nce policy and intelagency coodination. fol
lowed a Presidentid Review of U.S. counterintelligence in the. wake of the. Aldrich Ames espionage investigation. The President,in issuing ’ 
this directive, has taken immediate steps to improve our ability to counter both traditional and new threats to our Nation’s security in the 
post-Cold War era. ‘ I 

37Ser id appended fact sheetat 1. . ‘ I ,  

c 
38 id. pt 3. 1 , 

’9 Id. 81 2-3. 
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gence Center be created within ninety dayd'of the issuance of 
PDD 24.31 The center's p*se will be'to imp1 
gencf dounterintelligencd activities.42 Directorship of the 

ter also will rotateamong the CIA, FBI, and DOD.43 

' Intelligence Authorizatioh A 
1 

On 14 October 1994,'President Clinton signed intb law the 
lntelligence Authoridtion Act for fiscal year 1995.44 Amon 
the provisions of note are: ' 
> 1 , 

Directing the President to issue Yn executive 
order regarding the classification and 

t declassification of information;45 e 

I 

' Requiring the President to develop uniform 
provisions for access to classified informa- 1 

tion within the executive branch;& 8 

1 

Requiring the President to report to 
gress on the roles and,capabilities of the 
United States Intelligence Community:47 
and 

I , 

Amending the Foreign Intelligence Surveil
n lance Act, providing for a procedure, similar 

"Id. at2. 

411d.at 3. 


Qld. appended fact sheet at 3. 

I 

43 Id. at 3. 


44Pub. L. No. 94359,108 Stat. 3423(1994). 


"Id. 0 701. 


&Id. 0 801. 


411d.0 809. 

ald.0807.  

to those regarding electronic surveillance, 
"for physical searches with a foreign intelli- I 

gence purp0se.M 
I 

Cungress to Reassess United 
States Intelligence Comrnuniry 

L Members of a c sionally mandated presidential 
commission are ready to evaluate the role of the United States 
intelligence community in the post-Cold War world.49 The 
commission was es d as part of the Intelligence Autho
rization Act for ,fi r 1995.50 Chaired by Les Aspin, 
Chairman of the Foreign Intelligence Advisoj. BO& 
commission consists of seventeen panel members.5' 
will make recommendations to the President and Congress in 
areas hat need reform.52 This is  the first time since World 
War I1 that the United States Intelligence Community has 
been reassessed to this extent.53 The commission has until I 
March 1996 to submit a.report to the President and will dis
bapd thirty days after submission of the final report." Lieu
tenant Colonel Crane. 1 

1 . 

c Admission of Negative Urinalysis Results 

In United States v. Johnstun,55 the COMA changed the 
rules on the admissibility of "negative" urinalysis results. A 

d ,  1 

' I . 

49Note. 16 A.B.A.NAT'L SECURIIT L. REP. IO at 6 (A.B.A. Standing Comm. Law & Nat. Sec. 1994) 

%Title IX. Pub. L. No. 94-359.108 Stat. 3423 (1994). 

I 

% h b .  L NO.94-359. 0%904(~).908 (1994). 
.1 

s541 MJ. 13 (C.M.A. 1994). On 5 October 1994, the National Defense Authorization Act for Fiscal Year 1995. Pub. L.'No. 103-337. 108 Stat.2663.2831 (1994) 
(to be codified at IO U.S.C. 0 941) changed the name of the United States Court of Military Appeals (COMA) to the United States Court of Appeals for the Armed 
Forces. TheArmy Court of Military Review was renamed the A m y  Court of Criminal Appeals. The practice notes will use the title of the court that was in place 
when the decision was published. 

. ! 
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negative urinqlysis result is one that.does not contain drugs or 

drug metabglites at a level abqv 

reporting a sample positive, alth 

traces of drugs or drug metaboli 

the government was preventecl frqF psmg such negative 


sron pverruled th is  case Id h a t  !he,,Military Rules 

,of Evidence. CMRE) sho 


tary kharacter add bffeied the results bf h fiegbtive RIA test of 

a urine sample the accused provided on'4 September 1990, 
three days after his alleged use.61 This test revealed the pres
ence of some level of marijuana metabolite, although below 
the level considered 'pdsitive $of repodng purposes. Prior to 
entering pleas, the defense moved in to suppress a gov
emment explanation ofthe test resu defense &wantedto 
introduce the negative test results but prevent the government 
from explaining that the test actual1 
I ,  'A  I 1 

nse reliqi oq Uni!ed 
COMA'held that :th 

erred by allowing the government to rebut ne 
xesults, irltroduced by the ,defense;yith ,evidence that the 
,results actually indicatqd,the presence of spme marijuana 
metabqlites iq the accus$'s uripe, because this rebuttal violai
ed t& POD qrug testing, regulation d service regulations.6f', 

The men( i 
to preveqt\the deferpe frpm pffering the, negative test results 
altogether. The trial judge granted the government's motion, 
finding that experts iqthe field did npt Teqonablyjely on RIA 
bests,for determining $e presence or absence of drug me@?o
lites.65 The trial judge ruled that the marginal relevance of !he 
test was substantiallyoutweighed by the risk of misleading the 
membergunder MRE 403.9,. 

C k , l J J  , r l r  , i  
Writing the majority gpinian ,in 

affirmed the trial judge's decision to exclude the negative test 
result altogether. EShe Q V S I T U ~ ~ ~Arguelfo; finding that it aban
doned the MRE.trelying ,instead on.service directives to 
exclude otherwise I'eliable evidence. She held that the MRE 
should govern the admissibility of negative test results, and 
concluded that the trial judge did not-abuse'his dis'cretion in 
excluding the negative test 
Gierke and Cox conhdedfi 

Chief Judge Sullivan and Judge Wiss both wrote dissenting 
that the accused had a 

i I 7 I d  

. - - I - 
%Drug testing laboratories use these cutoff levels to determine how to report the results of a test to the unit that provided the sample. If a test reveals a, !ever of 
drugs or drug metabolites below the cut off, the laboratory will report that the sample tested negative for the presence of drugs; if the test reveals a level of or above 
the cut off, the Iaboraroly will report that it tested positive. These cut offs are expressed in nanograms per milliliter (nglml). Different cutoff levels are established 
for the initial radioimmunoassay (RIA) test and the confirmation gas chromatography/mass spectrometry (GUMS) test conducted by the laboratories. DEP'TOF 
DEFENSE, 1010.1. DRUo ABUSE PROGRAM.DIRECTIVE TESTING encl. 3 (28 Dec. 1984) [hereinafterDOD DIR.1010.1]. For example, the cutoff level for marijuana 
metabolites is 50 nglml for the RIA test and 15 n g / d  for the GCMS test. Memorandum.Assistant Secretaryof Defense (Health Affairs), subject: Drug Unnalysis
Testing Levels (8 Mar. 1991) [hereinafterMemomdum]. I L , t 

3Wnited States v. Arguello. 29 M.J. 198 (C.M.A. 1989). The directive governing the DOD drug testing program is DOD DIR.1010.l.suprq note M. . 1 (3 L 

~~Johnston.41M.J.at 16. 

s9Id. at 14. The accused also was convicted of use of marijuana on 27 July 1990. 10.  .,." 
60 Id. / .  

6l  Id. The RIA test is the initial screening test performed on all urine samples received by military drug testing laboratories. If this test is positive. a continnation 

P I .. ' I 1  c :  
62Johnsron.41 M.J.at 14. 

6329 M.J. 198 (C.M.A. 1989). 
I : I  ' . , n  

I r-; 1 .-I Ij' , ,311 

4 
reported. DOD DIR.1010.1.supra note 56. encl. 3. para. H. The COMA also discussed the denial of the accused's due process rights which resulted when the gov
ernment destroyed the accused's urine sample. Under DOD Directive 1010.1, all urine samples that yield negative test results jut destroyed.?I b e ~ l :3. para. '1. 
However, the COMA found that it need not decide the case based on the denial of the accused's consti 
Arguello. 29 M.J.at 203. 

@Johnsfon. 41 M.J. at 14-15. 

ereinafterMCM]. 1 

'r 

* I L 

6*ld. at 17. Judge Cox wrote a separate concurring opinion. 
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.codal and constitutional right to introduce the negative test 
results, that the results should not have been excluded under 
MRE 403, and that they were crucial to the defense.69 Judge 
Wiss alqo found that the negative test results were-crucial 
defense evidence and shouid not have been excluded under 
MRE403.70 I 

I t , 

Johnqron leaves open the question of ,whethernegative test 
results may be introduced under any circumstances at a court
martial.7’ Under Johnsron, negative test results are arguably 
admissible if they are reliable and relevant and their probative 
value is not substantially outweighed by the danger of mis
leading the members.72 There are at least two situations 
where this may be true: (1) where the defense offers an RIA 
test result showing no traces of drug metabolite and (2) where 
a “negative”result was obtained during a GC/MS, the confirr 
mation test used by military dnig testing 1aboratoriesP 

r . m 

Iq the case of a negative RIA test showing no traces of drug 
metabolites, Ithe defense would first have to produce, expert 
testimony to show that lUA tests *arereliable. The MRE do 
not require that expert testimony be based on principles “gen
erally recognized in the scientific community.’~4However, 
MRE 70275 pravides that expen testimony is admissible iflit 
will “assist the trier of fact”,and MRE 70376 requires that an 
expert rely on data “reasonably relied upon by experts in the 
particular field,” This suggests that some acceptance of scien
tific evidence by experts in the field is required.n 

Given the COMA’Sapproval of the trig judge’s findings in 
Johnston, the defense may pnd it.dificult to demonstrate the 
scientific acceptance or reliability of qn RIA tqs ever, 
even in Johnston, the trial judge conceded that ative 
RIA test was marginally relevant and, therefore, apparently 

, I 

$ 1  ! 

ould have to demonstrate oba
tive value of the RIA test results is not substantially out
weighed by the danger of misleading the members under 
MRE 403. This‘would be easier to do if the RIA test showed 
no traces of drug’metabolite, because there would be no dan
ger of tonfusiod as to whether the re 

X Idrug use. 


the probative value of W/MS test results would probably not 

be substantially outweighed 

members under MRE 403,, 

fore, prQbative value,w of a G W S  test 

that of an RIA test.81 


I . 

In Johnston, the COMA also left open the question of 
whether the government’s use of negative test results in its 

( ! < +  
I , 1 

71But’seeid. at i9 (Sullivan, CJ., dissenting). In tXef  Judge Sullivan’&hew. the 
results. 

7zJudge Crawford. in her majority opinion in Johnsron, held that the trial judge did not abuse his discretion by excluding the negative lest tesults. ‘&en his con
cern over their relevance, reliability. and 

b h i s  test result is possible, although’unusu to be pwdedbyla  positive RI 
positive RIA test result are subjected to the G U M S  test. See DODDIR.1010.1.supra note 56. Although the cutoff le 
those for the it is still possible for a sample to yield,a positive result on the RIA test and a negative Rsult 
the presence of metabolites. while the C M S  test 6nly measures the presence of bne specific metabolite. 
h q than SO nglml Athe RIA cut off for marijuana metabolites) of the pmijuana metabolites tested for in the RIA tes 
for marijuana metabolites) of the specific myijuana metabolite tested for in the GClMS test; Such a sample would 
GdMS test respy! See Memorandum, supra n 

74 In United Siates V. Gipson. 24 M.J. 246 (C.M.A. 1987). the COMA rejected aapt;mce*’test or u 
1923). as an independent controlling standard for the admission of scientific evidence. See also Daubelr v. Meml 
which rejected the Frye test as the sole basis termining the admissibility of scientificevidence under the Fe 

75MCM. supra note e,MIL.R. EVID7U2. 1 , 

’l6ld. MIL.R. EVID703. 

77See STEPHEN rn AL., MILITARY MANUALA. SALTV~URG RULESOF EVIDENCE 726 (3d ed. lg91). I . I 

Whited States v. H 
,-

S1lnJohnston, 41 MJ. tu 14-15, the trial judge ~ l e dthat the RIA test was not reasonably relied on by experts in the field to determine the presence or &nce of 
marijuana metabolites unless used in conjunction with the GUMS test. 
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I X I . i ' b
chief woulb'l%'6arred by some'other tuI&6f law!* 

Arguably, the 'dirkctive'governing the 'DODdhg 'testing pk
gram"wou1d'preclude' the'government from hsing riegari+etest 
rehults,' d a u s e  i tprovides thht d e h s  on negative test rc?sults 
'ordinarily will not 'be 1ted.~3ITowever,.violation'bT a G i 
ulation usually does not require suppres'sloh of evidknEeY4 
Therefore, in an appropriate case, the government 

government succe 
tive urinalysis,test iresults at a court-martial,,~oohnsronp g 
gests that the other side should be allowed,to present rebuttal 
evidence explaining the results. The majority in Johnsfon 
criticized Arguello because it prohibited the government 
from presenting evidence to rebut the negative test results 

s2Id. at 16-17. 

n3WD Dir. 1010.1,supra note 56.cncl. 3. pan. H. 

MJ. at 17. cited both of these cases i e 
would be barred by some other rule of law. 

Review (AFCMR) held t 

~ l o h f o n ,41 M.J.at I5 (quoting from the o n l  argument of the government) 

k%le 'iinder'tli~"MREr);Sn Arg'ukllo,'~ohirSrdn,'~~'overruling' 
Ilk C 6 h h  has ietre"atedsombwhlt from'this trend.88 I k:':: I 

ll! ( .3 i  J I J  31 V: :: 1 4 l , l  ,',!I/.: 

hsron'is kin effort40 get '%back out"of6the wilderness and -" 

e 'beaien path"'of the M R k . 8 9  This e�fort will make it 
more difficult for the defense to introduce negative udnalykk 
test results at courts-martial. It also may have opened the 
'door forYhe government to introduce negative test resdlts in 

'7 Once akain itheCOMA 'has reminded.defense *counselof 
abligatiohs wit5 kegard tobbttrial matters. I n  United Srares 
v. Dres'en.W counsel submitted'matters on behalf (of,the client, 
however, the relief requested was not what the accused want
ed.:The case illustrates'the importance of discussing all post
trial matters with the'acaceus 

Technical Sergeant (TSGT) Dr&en,r%vhohad over eighteen 
yearh 6f .service, was convicted of willfully disobeying 'sn 

dons.= His hen

f i ' l  12 

client Zealously during the posttrial phase. In United States v. Collins, No. 9302144 (A.C.C.A. 
leave accused submitted matters suggestingthat he was doing so only to sati /

of ''intemperate language 

the accused's eighteen ye 
J 112 n:1? (A.T.C.M.R.!993). 
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tence Included a badconduct discharge, confinement for one 
year, forfeiture of $500 pay per month for six months, and, 
reduction to the lowest enlisted grade.93 Although the accused 
represented himself during the trial, defense counsel was 
appointed to handle posttrial matters.94 The Staff Judge 
Advocate's YSJA) Recommendation advised the convening 
authority to disapprove the finding of guilty as to the disobe
dience charge because the charge had been improperly 
referred to trial. As part of her posttrial matters, the defense 
counsel requested a rehearing on the sentence, based on an 
approved finding of guilty as to only one charge.95 In the 
alternative, she requested approval of the bad-conduct dis
charge but substantial reduction in the confinement and forfei
tures.% 

. Taking the SJA's advice, the convening authority disap
proved the finding of guilty on the disobedience charge. He 
approved the marijuana conviction, reduced the confinement 
to ten months and approved the 

: 
On appeal, the accused argued that he had not consented to 

the matters submitted on his behalf9 Specifically. he would 
have sought to avoid discharge at all costs. The AFCMR 
found error in the defense counsel's actions but concluded that 
the accused suffered no prejudice because a bad-conduct dis
charge would have been adjudged on the basis of the marijua
na uses alone. The AFCMR then reassessed the sentence by 
approving only the discharge and reduction to E-1.99 

I ( 

93Dre.ren.40M.J. at 463. 

941d at 465. 

' The COMA granted review to determine whether the 
AFCh4R erred in finding "no pdjudice" to the accused and in 

' not returning the case for a new action by the con 

In arriving at its hol first noted that a 
defense counsel can artic s preference for a 
pkicular form of punish form,loJ Counsel 
cannot ask a court-marti-a1 for a punitive discharge, however, 
unless the accused desires one.102 Similarly, the counsel who 
makes such a request during the posttrial phase must ensure 
that h e  client agrees. In Dresen, counsel's advocacy for mod
ification of the sentence contrary her client's wishes consti
tuted e1~0r.103 . ,  

JI  

In her posttrial affidavit, the defense counsel explained that 
she thought it unlikely that the convening authority would dis
approve the discharge and therefore encouraged the accused to 
request relief which might reasonably be granted.104 The 
COMA was unswayed by this argument, pointing out that the 
accused's dedicated years of service, his psychological depen
dence on marijuana, and a previously approved administratite 
discharge for an earlier urinalysis were factors that may have 
persuaded the convening authority to disapprove the dis
charge.105 The COMA concluded that appellant lost a very 

WDresen, 36 M.J. at 1 113-14. Thedefense counsel argued thnt d ening authority could not reliably ~ s e s sthe sentence because prejudicial evidence w a  
admitted on Ihe disobedience charge. Absent that evidence, the defense argued. a different sentence could have resulted. Id.at 1114. m e  defense counsel dso 
contended that once the convening authority reassessed the sentence, he the0 should determine whether the new sentence was appropriate. Id. 1 

%Id at 1 1  13. 
i , 

97Dresen.40 MJ. at 463. 

9Sld at 464. 

WDresen. 36 MJ. at 1113-15. 

ImDraen, 40 MJ. at 464. 

1°IId. at 465 (citing United States v. Weatherford. 19 U.S.C.M.A. 424,42 C.M.R.26 (1970)). In Weofherfo A h  a defense cpunsel could assist 
an accused in requesting a punitive discharge from a court-martial. Id. pt 28. The COMA reasoned that such a request i s  often one for leniency, where other hm 
of punishment. such as confmement for an accused with a family to suppon. might actually be more detrimental. Id However, a defense counsel is qot necessarily 
the 'alter ego" of his clienL and therefore, he or She should not always comply with the client's wishes. For example, an accused may desirea death sentence over 
confinement. but the defense counsel should not help the accused attain u l is  goal. Id.at 27. t 

ImDresen, 40MJ. at 465 (citing United States v. Robikon, 25 MJ. 43 (C.M.A. 1987); United S .Webb, 5 M.J.406(C.M.A. 1978); united Sbt- v. Weath
erford. 19 U.S.C.M.A.424,42 C.M.R.26 (1970)). Both Webb and Robinson involved sentencing arguments by defense counsel for suspended discharges. despite 
accused's unsworn statements that they desired continued service. In Webb. the defense believed that the military judge could suspend D discharge. Webb. 5 M.J. 
at 407. In his dissenting opinion. Judge Cook pointed out that. 111 the time of trial. the law was uncertain as to the judg's authority to suspend a sentence. Id. at 
408(Cook.J.. dissenting). Subsequent to Webb. in United States v. Occhi. 2 MJ. 60.63 (C.M.A. 1976). the COMA held that a military judge h d  no such authori
ty. Because a "fairrisk" existed that thejudge in Webbwas influenced by the defense request for a discharge, the COMA overturnd the sentence. Webb.5 M.J.at 
408. Therefore.by the time Robinron was tried, the law was clear that a court-martialcould not suspend a sentence. However, the defense counsel WBS u n i n f o d  
about this point. Robinson. 25 M.J. at 4.4 (Everett, C.J..concurring). Counsel's argument constituted emr. but in light of accused's offenses and prior disciplinary 
record. no prejudice resulted and the sentence was affirmed. Id. 

P. 103Dresm, 40M.J. at 465. 

'~UnitedStatesv.Dresen.36MJ.1103, 1113(A.EC.M.R.1993). 

lWDrewn, 40M.J.at 465. The COMA msoned that these factors could have convinced the convening authority to disapprove h e  bd-conduct discharge, realk
h 

ing that accused would won be separatedfrom the Air Force anyway based on the already-approvedadministrative discharge. Id. 
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*.real,opportunity,at meaningful sentence relief and returned the 
@e for a new action by a different convening authority,’w , 

nt

client’s wishes wi 

ly,’tht defense counsel dould abk the accused ‘for preferences 
in writing or prepare some type of ndum for recbrd.IO7 

t 

The COMA once has again echoed its resounding theme 
that the convening authority is the “accused’s best hope for 
sentence relief.”lm In the past, the COMA has suggested that 
defense counsel should bring clemency recommendatiohs by 
the sentencing authority to the convening authority’s atten
tion, even (when the accused does not desire the particular 
fotmbf clemency recommended.’m Themessage for defense 
counsel is clear. Although the accused frequently has an mre
alistic and overly optimistic outlook towards the clemency 
process, in the; end, counsel only can give advice. The ulti
mate decision belongs to the accused. ,It  is, after all, the 
accused’s fate that hangs in the balapce. Major Wright. 

I , l  

n r L  

United States v. pobertson: ,TheRequirementfor 
Prior Bad Acts 

edtbe /c

requirements for conducting &I impeachment using specific 
instances of tonductrrpursuantto MRE 608(b).ll1 Roberrson 
involved cocaine uke. ,The defense was innocent ingestion, 
and included testimony from the accused’s rgommate; Ms. 
Minter, described by the court as ,“a rekovering drug 
addict.”ll2 Ms.Minter testified that she had purchased almost 
.a gram of cocaine but.$toavoid what she feared was imminent 
police detection. she Had put almost half of thl gram into an 
open can of beer. The acdused subsequently and, according to 
him, unknowingly drank the beer.113 

,During the defense’s presentation, the triaI cotinsel gought 
to cross-examine Ms:Minter about her prior mest for con
spiracy to commit fraud and attempted burglary. The ?good
faith basis” for the trial counsel’s Lnquiry was an arrest report 
furnished by the Federal Bureau of Investigation (FBI). The 
trial counsel admitted, however, that he didlnot,know the 
underlying facts of the arrest.114 Ms,Minter responded to the 
Fross-examination questions,with an attempt to “plead the 
Fifth,”,at,whichpoint the trial counsel moved to strike her,tes
timony. In a sub$equent Article 39(a) session,”5 the defense 

I < 
I ’  

IMId. TheCOMA set aside the action of both the AFCMR and the convening authority and returned the record of trial for referral to B new convening authority 
hThe court also directed that a new SJA‘s recommendation be prepared and that the defense have a new opportunity to submit matters. Id. 

b 1 ‘  
ImCounsel need to do this tactfully. 

IMDresen, 40M.J. at 465 (citing United States v. Stephenson, 33 M.1.79.83(C.M.A.1991)). In Slephenson. however, the COMA noted several factor 
atzing the importake of the convening authority’s action. First. the accused received n lengthy fern of confinement (50 ye&).’ lAddition’dly,duri’ngthe pRsen
fencing phase the defense declined to present available extenuadon and mitigation evidence for fear of damaging rethttal by the prosecution. Einally.’thecivilian 
defense counsel advised the accuded that submitting posttrial matters “wasuseless.” Sfephensun, 33 M.I. at 81-83. See olso Uaited States v. Bono, 26 M.J. 240, 
243 n.3 (C.M.A. 1988) (action by the convening authority in reducing sentence because of defense counsel’s error during presentencing phase illustrates that this 
level of review is “accused‘s best hope for sentence relief‘); United States v. Wilson. 9 U.S.C.M.A.223.26 C.M.R.3 .6  Ylt is while the case i s  at the convening 
authority level that the accused stands the greatestchance of being relieved from the consequences of a harsh finding or a severe sentence.”1. , * I ,  

‘@‘See United States v .  Clear. 34 M.J. 129 (C.M.A. 1992) (the COMA noted that aconvening authority m y  be so persuaded by the recommendation of m “expen
enced” milimy judge for clemency of one type that the convening authority would grant clemency of another type). 

11039 M.J,211 (C.M.A. 1994). ’I 

IIIMCM. supra note 66. MIL.R. EvlD. 608(b) provides: 7 , \  

1 S*ific instance of conduct. Specific instances of conduci 
ness, pther that conviction ofcrime as provided in Mil. R. 
discretion of the military Judge, if probative of truthfulness o 

’I ceming characterof the witnessfor truthfulness 
witness as to which character the witness being 
witness, does not operate as a waiyer ,of the pri 

112Rqbertson. 39 M.J. at 213. 
I , 3Il3Id. The government’s expeit testified that !he a m o h  of t in the accused‘s urine ,was

allegedly ingested by drinking the beer 66 ho which h,prosecqtion was based. Id. 

H4 Id. 

115 IO U.S.C.$839(a) (1988). I t  I ’  I / O I  
: 1 1 

I 


1 1  
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counskl objected that’an arrest was not a proper bdsis for 
impeachment and that the evidence was inadmissible under 
h4RE 404(b). The military judge ovemled these objections. 

p-, Thereafter, the trial counsel asked Ms. Minter whether she 
thought that her arrest reflected o n  her honesty and truthful
ness, and she responded in the negative.116 I ’ 

, !  

In a prior written opinion,ll7 the AFCMR had concluded 
that because an arrest is govemmentul conduct, as opposed to 
the conduct of a witness, it says nothing about the credibility 
of a witness. The AFCMR observed that while it was possible 
for the underlying conduct to bear on the witness’s credibility, 
the trial counsel had failed to establish this connection.118 
Accordingly, the AFCMR found that the military judge had 
abused his discretion in permitting impeachment by evidence 
of a “mere arrest or, i n  military parlance, an apprehension.”lI9 
In broad terms, the COMA agreed that error had occurred and, 
like the AFCMR, concluded that the error was harmless. 

The COMA began its analysis by observing that impeach
ment under MRE 608(b) may not be based on mere miscon
duct. Rather, the rule requires thai the misconduct relate to 
untruthfu1ness.l~ The COMA then set forth a test for “proper 
cross-examinations’’ concerning rhisconducf ‘relating to 
un Thk test articulated by the CCIMA has two’ 
co first, the opponent must possess a good-faith 
belief that the conduct occurred; and second, the conduct must 
rklate to instances of untruthfulness.12’ In Robertson, the 
COMA concluded that,the trial counsel’s cross-examination 

I‘ did not satisfy either prong of the test.!= 1 . 
f + 

The trial counsel’s reliance on an FBI “rap sheet” (or, pre
sumably, arrest records from any law enforcement activity), 
was not dispositive. The COMA stated specifically that this 

116Robertson,
39 MJ. nt 214. 

Il7United States v. Robertson, 34 M.J. 1206 (A.F.C.M.R.1992). 

document can furnish the required good-faith belief that con-’ 
duct occurred “if i f  details ?he underlying facrs Tor the 
urrest.”123 The FBI “rap sheet” in this case, however, did not 
supply this information. horeover, as previously indicated, 
the trial counsel admitted that he did not know the factsunder
lying Ms. Minter’s arrest. Without a demonstration ‘of this 
knowledge, the COMA found it “difficult” to hold that the 

belief that Ms.Minter partici

* The COMA observed that an arrest alone, wi9out a show
ing of the underlying circumstances, is not probative of credi
bility. The probative kharacter of such an incident dquires a 
showing by the cross-examiner either that the arrest was based 
on acts affecting credibility, that the arrest recard impeaches 
an assertion that the airestee enjoys a reputation as a law-abid
ing person, or that the arrest shows prior untruthful statements 
by a testifyirig dkfenddnt.la The COMA further delineated its 
observations by discussing what sorts’of acts relate to uuthful
ness or untruthfulness. Relying in part on United Srafei Y .  

Weaver,l26 the COMA noted, 

Acts of yrjury, subornation of perjury,’faIsc ’ 
statement, or criminal fraud, embezzlement 
or false pretense, are for example, generally 
regarded as conduct reflecting ’adversely 
an accused’s honesty and integrity. Acts 
violence or crimes purely military in nature, 
on the other hand, generally have little or n 
direct bearing onhonesty and htegrity.127 

In addition to relying on Weaver, the COMA cittd a number 
of related decisions13 which led it to the conclusion that “the 
key to the impeachment question is not the fact of the m s t  

lI91d. at 1208. Although 9AFCMR found error, the court held that e m r  to be humless. 


120Robertson.39 MJ. at 214. 


I23Id. at 214 (citation omitted) (emphasis added). 


!%Id. 


l s f d .at 214-15 (citations omitted). 


I Z 6  I M.J. 1I I (C.M.A. 1975). 


6Inld. at I18 n.6 (quotedin Robertson, 39 MJ. at 215). 

p. IZsE.g..United States v. M e .  642 F.2d 715 (4th Cir. 1981) (improper to limit cross-examinationconcerningdehuding an in&per i d  failure IO repay loans); 
United States v. Owens. 21 M.J. I17 (C.M.A. 1985) (cross-examinationconcerning intentional falsehood on wanant+fficcr application); United States v. Pape. 
808 F.2d 723 (loth Cir. 1987) (observing that Federal Rule of Evidence 608(b) includes forgery, uttering forged instruments. bribery, suppressionof e 
P y e  eapng, and emlxulement). 
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itself, but instead, whether the,underlying facts,of the arrest 
relate to trpthfulness orauntruthfulness.”1!? fp Robertson,.the 
C>O% %PI. -npt conclude whether that cnticd, plationship 
existeq because the record of \rial did not reveal the facts 
uqderlying Ms. Mintfr’s arrest, and the trial counsel could not 
relate<themto w,Minter’s untruthfulness.*? , , , 

L 1 1 * (  &‘‘f , , t  
ed that the ,evidentiary rules and 

the military judge’s discretion fiuther Iwit impeachment by 
instances of conduct. First, the text of MRE 608(b)131 pro
hibits proof by extriqsic eyidence if the witness denies the 
condust.’,32 S e ~ i d ,in his or her discrqtion, the military judge 
may, excludp,@- iroposed cross-examination,vltogether. 

the military judge may 
term “arrest” and limit 

conduct.I35 , , , 

to commit fraud will be insufficient, without more,’to piovide 

iqtentional.:l3s, Jf,an Qffense comprising such compments 
/ I 

! l 8 , 1 ’ 

1BRobertson. 39 M.J. at 215. 

I3’JId. 

I3lSeesupranote 1 1 1 .  

does not give a cross-examiner per se license to impeach, vir
tually no arrest will do.~ 0 . 1 3 ~  

i i  

r hand, the COMA’S 
minimal burden, possibly requiring no more than a phone call 
by the party seeking to impeach. The decision makes clear, 
however, that when the arrest record does not describe the 
alleged crime in sufficient detail, court-martial practitioners 
must seek additional information, or forego I the proposed 
impeachment. Major O’Hare. 

1 1 

i’CbntractLaw No 

SBCA Bid Protests: Surviving th 

a! advisor at Fort Snelling, responsible for 
ements originating from your 

emoon you receive a telephone call 
bout a contract that she pce 

The contracting officer informs you that she has just received 
a notice of protest and a protest complaint from the General 
Services Administration Boardof Contract Appeals (GSBCA, 
or board). She states that this is her first GSBCA bid protest 
and seeks your assistance. In response, you state @aty ~ uwill , 
meet her within the hour to review the protest notice and the 
complaint. As you hang up the phone, you begin to jot down 
some notes on the initial steps that you and 
officer will take in response to this protest. 1 .  . 

132 When the cross-examiner ”tests”the witness‘s reputation or opinion testimony by asking the witness about specific insfmces of conduct. the questioner is bound 
by the response, or must “take the answer.” If the witness disputes the answer, or denies knowledge of the incident, this ends the inquiry. See United States v. 
Cerniglia. 31 MJ. 804 (A.F.C.M.R.1991). If the witness “opens the door.” however, extrinsic evidence may be admissible. See United States v. Ttimper. 28 M.J. 
460,467 (C.M.A. 1989) (‘Thusif a witness makes a broad collateral assertion on direct examination that he has never engaged in a certain type of misconduct or if 
he volunteers such broad information in responding to appropriately narrow cross-examination, he m y  be impeached by extrinsic evidence of misconduct.”). In 
Trimper. the witness went beyond what was necessvy when answering a question on cross-examination), cert. denied. I10 S. Ct. 409 (1989). 

133The COMA noted that some of the factors a judge might consider include: the importance or lack of importance of the testimony, the age of the conduct. the 
relationship of the misconduct to truthfulness or untruthfulness, or whether the matter would lead to a time-consuming and distracting explanation on cross-exami
nation. Robertson, 39 M.J. at 215 (citation omitted). 

‘MMCM, supra note 66. MIL. R. EVID.403. 

135Robertson. 39 M.J.at 215. But see United States v. Stavely, 33 M.J. 92 (C.M.A. 1991). The military judge commined prejudicial error in precluding defensk 
cross-examinationof the main govemment witness. She had made admissions in an administrative proceeding that s h e  had lied to her husband about having cashed 
checks with insufficient funds. “When such u specific act of misconduct is. in and of h e &  directly probutive of fhe witness’ truthfulness, u militmy judge must 
allow it because, by definition, if is always relevant to rhe issue of rht wimess’ credibility.” Id. at 94 (citation omitted) (emphasis added) 

136United States v. Wunderlich, 342 US. 98. 100 (1951). 
( 

lJgTheCOMA observed that various degrees of offenses exist, ranging from an allegation that the witness signed her spouse’s income 1tax form &irning &I 
improper deduction to “something more.” Robemon. 39 M.J.at 215. 
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Much has been.written about the nature of,GSBCAprotests 
and detailing the many ,nuancesof this protest forum or how i t  
differs from other protest fora is outside this note’s scope. 
However, any office that has beep involved in a GSBCA 
protest does not soon forget it. A GSBCA protest places 
demands on time, personnel, and costs..unlikeany other judi
cial undertaking. & I  

-
I 

This note offers some insightjnt 
GSBCA protest and how to respond e�fectively to a notice of 
protest.14 For ease of ‘discussion, chis note will highlight the 
concerns principally,associated with postaward protests.141 
Specifically, this note will focus on the. coordination required 
between the buying activity and’ its uial attorney,and how 
each can work with the other to enhance .the likelihood of SUC- I 

cess.I42 What follows is an overview of,a few lfundamental : 
steps that the buying activity can take to prepare for what is 
many times, at best, controlle the GSBCA Bid 
Protest. 

J@risdictiomfAuthority 0fAh.e GSsC.4 n 
14 / I  I 

$TheBrooks Automatic Data Processing Equipment AW3 : 
and i t s  &implementingregulations restriqt the government’s , 
ability to procure automatic data .processing eqvipment 
(ADPE) or FIP resources,1_44 The Brsoks Act identifies which 
agencies, contracts, and types of FIP resources fall within its‘  
purview. The J‘lRMR pmvides additional guidance regarding 1 

the scope of the Brooks Act145 Significantly, the BrooksAct i 1 

vests in the GSBCA the authority to hear protests involving i 
the procurement and acquisition of FlPresources.l46 

1 l g ,  

The GSBCA is often the forum of choice for vendors 
involved in a government procurement for FW resources who 
“want their day in court”147 Unlike the deferential treatment 
generally accorded the government by the GA0.14* the 
board’s de novo standard of review’@usually requires a more 
cotnprehensive response from the government This de novo 
standard is a principle reason underlying the board!s prefer
ence for conducting .hearings which usually require the live ’ 
presentation of witnesses and admission of large volumes of 
documentary evidence.I c 

The preference for hearings means that the government 
must be prepared to engage in and respbnd to the full range of 
discovery, to include written interrogatories and the taking of 
depositions. As if the specter of engaging in full-blown dis
covery prior to trial were not enough. the board ”rulesfurther 
rckquire the GSBCA to begin the hearing on the merits no Later 
t h  35 calendar days after the filidg’of a protest and to issue 
a decision within 65 calendar days.150 In light of these shin-. 
gent time requirements, once h protest i s  filed, the govern
ment must bd prepared to respond quickly, tffioiently. and 
forcefully. The result is a litigative phcess that i s  demanding, 
expensive, and one that all too frequently tries the patience of 
those involved. 

Me Now or Pay Me Later: 
repare Earlyfor Litigation 

Although true for all procurements. the early involvement 
by legal counsel in a FIP procurement is especially important 
and often will result in dramatic 1y positive results for the 

I*OTo the extent practicable. this article ibrporates he changes to the GSBCA protesi process mandded by the Federal Acquisition Streamlining Act of 1994. 
Pub. L. No. 103-355.108Slat. 3243.3291-95 (amending 40U.S.C.Q 759) [hereinafterFASA]. 1 I 

’ Although m b y  of the tips or *‘res award ,these protests carry with them their own unique &t of 
1rules. For‘example. the time frames often protests. SeeGSBCA 

RU@ 5@X31.,: f ~ 1, i s I 

for defending against bid protests. The Rotest Litigation Group at the United States Army Maierid 
Command (AMC) Command Counsel’s office processes General Accounting Office(GAO) and GSBCA bid protests involving AMC buying activities. The Con
tract Appeals Division at the United States Army Litigation Center represents those commands outside of AMC. 

\‘’Pub. L. NO.89-306.79 Smt. I127 (1965). 40U.S.C. 8 759 [ 

mation processing (nP)peswrces @the General Servi 


IuThe Federal Information Resource Management R 

Act. C.F.R. 201-4.001 (1994). The F/RM& also is published at appendix A of the Federal AcquLrilion Regulation {FAR)..See GENERAL ADWIN.na.
SERVS. 
FEDERALACqursrnoN REG. (Apt. C 1984) @ereinafterFAR]. Note that Defeme Federal Acquisition Reguhrion Supplement (DFARS) part 239 supplements the 

DEFUU~E REG. SUPP. (Apr. k,,  1984) [hereinafterDFARS]. ,FIRMR. Seu DBP’TOF DEFENSE, &DEW A W l S ~ O N  

l45FIRMR Bulletin A-1 provides guidance for determining whether a particular contract falls within the Brooks Act. The U States C o w  of Appeals for I 

Federal Circuit and Jhe GSBCA recognize FIRMR Bulletin A 4  as the definitive mement on the scope of the Btooks Act. Best Power Technology Sales Cbrp. Y. I 
1(Fqd. Cir. 1993); pindm Dpnnelly Portnership v. Department of Commerce, GSBCA No. 12667-P. 94-2 BCA 126,673. 

( 1 ,  

1 

’usee Winning Bid Protests 
I 

IrsThe GAO’s standard of review is similar to that applied by feded courtsunder the Administrative Procedures Act, 5 U.S.C.0 706. TheGAO does not conduct 
a de novo review. Instead. it reviews the agency’s actions for violations of procurement statutes or regulations, arbitrary or capricious actions, or for abuseof dis
cretion. Hattal & Assocs., 8-243357. July 25. 1991.70 Comp. 632,91-2CPD 190. 

14940U.S.C. 0 759(0(1);see also B3H Corp. v. Department of the Air Force, GSBCA No. 12813-P. 94-3 BCA q 27.068. 

ls0See FASA. supra note 140.8 1433; 59 Fed. Reg. 61862-64 (amending GSBCA RULES 19(a)(3). 29(b)(2)). 

MAR,CH 1995 TMEaARMYUWYER-*DAPAM 27-50-268 51 



buying activhqr.'iiTo the imum extent pricti 

ernment legal advisor 'iriltst be invdved at the earliest stages 

of .the procurement.11 Hk or' khd sh'oul'd work hand&-glove 

with the tontracting dfficer and source selection offi%lalsto 

assist in drafting the solicitation. processing and evaluating 

pmposaIs, and reviewing the award determination..' This early I 


involvement not only ,will reduce the potential for protest but 

having a "legal point of dontact" involved in the preaward 

stages of B procurementmill facilitate the flow of information 

between the buying activity and the trial attorney should a') 


often can identify those ptocurements that have a heightened 

probability of protest. In this day of downsizing and budget 

cuts, the p ~ u r e m ~ n t ~ d o l l a r , ~ ~ 
rapidly becoming something of 
an endangered species. Not awprisingly. this smaller procure
ment pie means disappointed pfferors may be more likely tol 
challenge gn ,adverse cQnQct award decision.151 Moreover,, 
the potential for,pro{est certainly iwpyses as the dollar value , 
of the procurement incrqzts_es. T ! I  !. ! 

Additionally, the identity of the offerors may provide some 
insight as to the l i ke l ihd  of protest.. One need only scan the 
Bid Protest Digests,to learn a tather unpleasant fact of life
some firms seem more interested in filing a protest with the 
board than first seeking redresswith the agenCy.152 Fortunate
ly,-most firms act responsibly, carefdlly investigating the . 
award decision kand assessihg the likelihood of success, prior 
to acting on any decision to file a protest. 

nly not least,,yendor communications gmeq 
he buying activity a fairly accurate "barome

ter" of the,qotential 
these communicatio 
vendors' displeasure, the bases for their displeasure, and the 

rnents that are used 

s<ess the ImpAkt of the Warner 'Amendment 
nsion dn Yoylr Procureme 

, I ,' I. ' ) I ?  L I ' 
In assessing the l ike l ihd  of a G protest, the'buying * /" 

activity also must cohsider whether the Brobks Act even x 

applies to its prucuremknt and the impact of a Brooks Act sus-'' 
pension on contract performance. The board typically sched- ) 

ules a prehearing conference with the litigants within a few 
days of the protest. Because of the impact that these two con
cerns have on tht future of the protest;'iflnot the overall pro
curement, the board generally will dispose of Any 'issues 
regarding the government's position as quickly as possible, 
Hence, if chdlenged by the protesterc[the government should'! 
be prepared to defendlits position regarding ally assertion of 
the Warner Amendment or a challenge to susp 
hearing'before the board within'the first few 

The Warner Amendment 

The Wamek'Asendment specificblly excludesltertain cate
gories of procurements from GSBCA bid protest jurisdic
tion. 133 Agencies -generally 'hake Warner Amendmefit 
dettrminations before issdngithe solicitation.' b lma t t e r  
when this determination PS made,l541however,the buyihg 1 .  

activity should be prepared to'defend any assertion bf khe 
Warner Amendment exemption. Given the board's pdilec- I 

tion for hearings, .the'agency should antiSpate, if notaftiia
tively request,!a hearing on the isshe as 'quickly'as possible. 
The quickdresolutiomof an assertion of the Warner Amend2 ' 
ment exception in favor of the government will save all par- 1 

ties considerable time, effort, and expense. __ .

lenge the protester's request for a suspension. If timt5Iy filed, 

tary mission from GSBCA protest jurisdiction. Contracting nctivities must obtain approval for use of the Warner Amendment. Id. 239.001(c). Army Federal 
Acquisition Reguhrion Suppfement 39.001-70 sets forth the A m y  approvd procedures. See DEP'TOF ARMY,ARMYFEDERALAcQuIsmoN Reo. SUPP. (1'k.c.' ' 
1984). 

> 

'"Failure too 
," i t 1  

L . 

4 
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sus
ling 
this*h, n-
A

interests of the United States will not permit waiting the sixty
five days that it takes ,for the board to render a decision.157 
This “urgent and compelling” threshold requires the govern
ment to meet a high burden of proof,before the board will 
deny a protester’s request for sUsPension.!58 Acdordingly. to 
have a fair shot at ‘prevaihngin its challenge to a Protester’s 
request for suspension,’the agency should ensure that its wit
nesses, their testimony, 0nd any relevant documentary evi
dknce reflect the urgent and com$ling nature of the+rotested 

tween thelbuyi 
office are essential to 'sue: 

at the VerY least, offer its supPOdngiitigation office an OPPr- . 

tunilY to learn something about the acquisition b&re,the 
protest window fully opens. Generally, the buying activity 
can most effectively accomplish this task by simply providing 
a focused briefing on the acquisition to Ls trial attorney. 

( 1 . 

In addition to educating the ‘trial attorney, this briefing 
serves several useful purposes. First, it forces the buying 
activity to identify key personnel and documents and organize 
this information with an eye toward having it reviewed by 
someone outside df the procurement process, such as the 
board judge. At la minimum, the bdying activity should be 
prepared to brief the background facth bf the procurement, the 
statement of iork, the evaluation methodology, the proposals 
submitted, and the evaluation process. 8 , 

I IO I“ v i 

” The’buyingactivity also should afford its trial attorney the 
opportunity to examine important documents such as evalua
tion reports or other communicatibns provided to source 
selection for their review in, making an award deci
sion. This allows ltial attorney the not only to 
learn about h e  strengths and possible weaknesses of the c a e  
but to begin building the case around those strengths and 
weaknesses. 

2 2 

Additionally, th ng provides an opportunity for the 
trial attoqey.Jo meet, discuss, and question key players in the 

ws the &a1 attorney to better 
mentation and perhaps gl 

set forth in writing. Just as‘im 
ss provides the iial attorney one of 
evaluate procurement officials as 

I 

, \ 7 > . - ‘ I  i ,
sents the first major step towards 

establishing a cohesive arrangement bet* the liti
gation office and the buying activity. Both the trial attorney 
and the buying activity should use the briefing conference to 
identify and assign responsibilities for defending against the 
protest. In addition to discussing the substantive legal issues, 
the trial attorney also can educate the buying activity on the 
administrative and logistical requirements &culiar to litigat-‘ 

I 

155For postaward protests, if a prdest is tiled within ten days after award, or the fifth day after the an interested pmy hay  

request suspension of the agency’s Delegation of Procurement Authority (DPA) and, thus, the acqui 

19(d). 


I (  

‘%TheGSBCA recently published its proposed change to Rule 19 which states as follows: 
” ’  ’ i 

(2) Profesr suspension hearing. The Board will, upon timely request by antinterestedparty, hold a hearing 10 determine whether the Board , , l t ~  
should suspend the . ..procurement authority on an interim basis until the Board can decide the protest. Such a,request is timely if the 
underlying protest is filed on the later of (i) the tenth day after the date of condact award; or (ii) h e  fifth bay ntkr the debriefing date bffered ‘ 
to an unsuccessful offem for any debriefink b t  is requested ah& when requested. is required. The Board will hold the requested bearing 
within 5 days after the date of the filing of the protest or, in the case of a request for debriefing, . ..within 5 days after the later of the date of 
the filing of the protest or the date of the debriefing. 

59Fed.Reg.61861.618 
I % I 

l57ViON Corp..GSBCA No. 11002-P, 91.1 BCA q 23.615 (Baard states hat  govemme such as to ’allow no alternative 
except by’proceeding within h e  statutoryperiod allowed for lesolution of the protest”’). 

I’sGSBCA RULE 19(d); see also Irvin Techs., Inc.,GSBCA NO.1 1581-P. 92-1 BCA 724.674. 
s / ! < 

IBAmong the reasons the board has found to be persuasive include procurements hat: support war efforts or ongoing hostilities; involve public health activities; 
or will lead to agency shutdown. See WON Corp.,GSBCA No. 11002-P. 91-1 BCA p 23,615 (Gulf War sufficient reason to not suspend computer contract for 
StntegicPetruleurn Reserve);BerkshireComputer Prods.V.Departmentofthe Army, GSBCA No. 12228-P. 93-1 BCA q 22.538 (critical hospital computer system 
which ran out of disk space); Spectrum h i n g  Corp., GSBCA No. 9881-P. 89-1 BCA q 21.S30 (systems maintenance to support vital function). 

, t 
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contracting officer immediately should ,takep number of steps 
aimed towards ephancibg the effectiveness of the govern
ment's,response. ,First, examine the notice of prQtest. The ' 
notice of protest will disclose a number pf things. It will set 
out the protest number of the case, which will be used to iden
tify,the protest jn all future communications with the board 
and among h e  parties. More importantly, it will indicate 
when nhe !board received the .protester's complaint.160 I The I 

notice also will identify the judge assigned to the protest.16' j 

Finally,)thenotice will schedule a prehearing conference with 
the baard at which the parties will address the protest 
timetabft?. 	 f ' 

1 !, i 

ad the taint 
I .  1 \ I I :, E ,I{[ > I  

' kcconpinying the notice bf protist I will be tIie tprotestet's 
though' the following 'advice seems obvious, it I 

:" study this d&umeht'tarefully?dDepending 
on the allegations $e protester, yob-may not only 

of the protest. Additionally, information that [he protester ' 

reveals in itsiall,egat 

first leadsiregarding 

to successfufly defend the award decision. I 1  


. 1 , 

Establish a "Chron File" 

more than a se;{,of, 
numbered tabs, do,, 

not understate its value. Given the frenetic nature of a 
GSBCA bid protest, documents will literally seem to be flying 
throughout the office. These documents range from solicita

tracting officer statements, 10 witness dec
answers responding to the protester' 

complaint. to purchase orders for courier and copying ser
vices, as well as the documehts transmitted by the protester tq, 
the -government. Failure to establish a system for controlling 
and catalog ' t communications qliickly le  
fusion and, 
ability to libgate ~ t scase. . $ I  , I  

I 1 . 

,

the table of contents. By so doing, all 

protest compiaint, the field attorney. the contracting office,The. 
buying activity, and the ,trial attomey.shou1d meet and begin ! 
developing their protest game plan:ddeaHy; this conference 
should occur within twehty-four! hours after receiving :thel. 
pmtest Working as a ,team, the government can quickly and[, 
efficiently determine its response to the protest. f4)ccasionally,, 
the protester's allegations have merit and rethinking the award 
decision is in the best, interest to all concerned.162 Other 
times, you may find that the protest is ripe for a "quick kill," 

phasized. During this seksion, th;! gove 
haps the first time, gauge the stredgth of: 

to focus their game plan and strategy in defending against the 
protest. !If necessary, the trial httorney can educate the con
tracting office and ifield attorney, to the extent necessary, on 
the peculiarities associated with a GSBCA protest, as opposed 
to the more familiar GAO protest. Additionally, the trial 
attorney can provide insight on the peculiarities of the board 
given the factual circumstances of,the protest. Conversely, 
the field office can provide'the trial attorney'with its insight 

protest, to include potential strengths and weaknesses:' 
1 , ' CI I 

Notify All Intere 

tive, yet important, tasks 

. \ I  
I a T h e  GSBCA Rules of Procedure establish jurisdictional time restrictions on protest litignnts. Generally. the GSBCA strictly enforces protest time lh 
puter Dynamics. Inc.. GSBCA No.10288-P (10209-P). 90-1 BCX q 22,328 (pmtest untimely because it w8s filed after horlrs 6n the Idst day by fncsimile hachine;'' 
fact fiat it was logged in on the last day by a GSBCA clerk working late was Immaterial); Integmttd Sys. Group. Inc.. GSBCANo.J 1of5-P, 91-2 BCA ¶ 7B.790 3 

F 
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- are accomplished. First, the Contractingoffice must notify all 
interested parties within one day of receiving a copy of the 
protest.163 Notification can be made orally or in writing. 
Although a relatively straightforward requirement, the con
tracting office should take a few simple steps to ensure that 
this notification is made properly. For example, if notification 
is made orally, the contracting office should make ’a,memo
randum indicatiqg the Rlace. time, and identi& of the person 
called. If the agency elects to notify pertinent parties by fac
simile, the office must ensure proper receipt by the addressee 
with a follow-up telephone call, noting in a memorandum for 
record, the time, place, and identity of the person with whom 
confirmation was made.164 After making this notification, the 
agency then must notify the Director, Authorizations and 
Management Reviews Division (KMA) at the,General Ser
vices Administration.ls At the prehearing conference, one of 
the first questions that the judge will pose to government I 

courisel i s  whether this notification process was accomplished, * 

and if not, why not. 

This notification process also is important in that i t  triggers 
the “protest clock” for timely intervention by an interested 
party. A party has four working days to file its notice of inter
vention.’& Failure to intervene timely may well foreclose any 
opportunity for a party to participate in the protest. Once the I 
potential intervenor’s protest clock has run, parties to the 
protest will then know their opponents and their allies. 

Assemble the Rule 4 File 

p‘ Another administrative, yet important, task i 
“Rule 4 tile,’’ or protest file.167 Board rules require the gov
ernment to publish the Rule 4 file for all protest parties and 
the GSBCA within ten working days of the filing of protest.la 
The Rule 4 File is the “litigationbible” that all parties will use 
throughout the life of the protest, to include the three board 
judges deciding the protest. 

Moreover, the Rule 4 file is the first significant coll 
of documents that the board will review as i t  attempts to 
understand the case before it. As the old saying goes, “You 
only make a first impression one”; hence, do not take quality 
reproduction of the Rule 4 file lig 
and protester with a Rule 4 file whi 
are incomplete, difficult ro read, 
makes it difficuIt for all parties to 

luSee Laptops FallsChurch, Inc.. GSBCA No. 11322-P. 91-3 BCA q 24,252 (go 
received notice of protest), 

I l l #  “ 

‘“GSBCA RULE5(d). . 1 I % I l i t  

protest, but may k viewed as representative of the quality of 
work produced by the contracting activity--an impression that 
may influence the board’s impression of the overall quality of 

urement process. I 

The Rule 4 file should contain all documents that are d e 
vant to protest issues as alleged. The Rule 4 file lays out, gen
erally in chronological sequence, the story behind the 
procurement as it relates to the issues raised in the protest. 
The amount of work end costs invnlved in preparing and 
copying the file obviously depends on the size and complexity 
of the acquisitjon. The Rule 4 File plays a crucial role in por
traying not only the state of the case ,but,often, the strength of 
the government’scase. 

I Identify Administrative and 
, ~ , Logistical Support Requirements 

;Jt is  not unusual for FIPprocurements, particularly complex 
and high dollar value acquisitions, to involve a tremendous 
volume of documents. Moreover, given the importance of the 
Rule 4 file, assuring quality and expedient copying of protest 
documents may overload the reproduction assets available at 
the contracting office. Therefore, contracting offices often 
contract out copying requirements associated with a protest. 

Additionally, the trial attorney’s office will require the buy
ing activity to execute purchase orders for courier services. 
Because of the tight time constraints, processing and convey
ing protest documents-such as, the Rule 4 file, briefs, and 
other litigation documents-to opposing counsel and the 
board frequently requires the use of a courier. The bid protest 
team at the Contract Appeals Division generally requests that 
the buying activity set aside an initial amount of no less than 
$2500, and often requests the amount authorized be increased 
as the protest progresses. 

The Prehearing Conference 

The board will hold a prehearing conference within six 
orking days of the tiling of a protest.169 All parties to the 
rotest, including intervenors. will participate. During the 

prehearing conference,,theboard will ish a timetable for 
the expeditious disposition of the pr To this end, the 
judge will want to accomplish the following. First, as previ
ously noted, the judge will want to b o w  

. ,  

16771d.4, This file is similar to h e  Rule 4 file requid bythe Armed Services Board of Contract Appeals (ASBCA) in Contract Disputes Act appeals. 

168Id 
F‘ 

l@ld. lO(a). Depending on the l d o n  of counsel, the board my convene this conference at its ofices in Washington, D.C., or by telephone conferencecall. 1 
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ment has notified all interested parties (bkatke the judge also 
wants to know who the potential players In' ihis' litigation 
game will be). The [judge may then address the .Issues, 
involved in the protest as alleged in the protest complaint, fre- ' 
quently attempting not only to obtain some insight on the 
scope of the case but to better focus the kdy issues in"the 

I 


As noted above, the judge also Will want to know the gov
ernment's podition 'Fegarding%uspdnbion of contract $exfor-' 
mance.170 This iS *hen youfhrior plahriing and meehngs hay 
big di6idendd.' kAgaih, the'FASA'nodmandates that the board 
hbld a suspension"heanng 'within five aayS 'of the protest o 
required debriefing.171 , 

Additionally, during this preheahng conference, the parties 
will work with the judge bn the extent and'stopd of discovery. 
In addressing this issue, the board frequently asks about the 
necessity fok a protective ofder.172 'Whethe; a protective order 
is tequired will depend on the complexity and typk of procure; 
ment before the board. Exaetly how much .disdovery Ittie 
board will permit generally depends on the judge. Experience 
shows that some judges strictlyControl the amount and scope 
of discovery, particularly the takingkf depositionha time- I 

consuming and expensive litlgative exercise. Other board 

[:Once the parties have'het, the board wilt then publish a' 
memorandum memorializing the protest *timetablediscussed 
doring the prehkngl cdnference as well as bthet significant 
issoes raised by the'parties during this meeting. This prehear- 
ing conference *presents the Brst real bpportunity for ha1 
attorneys'on b d  Sides to begin educating the bo&d is40 the 
merits of their respective positions. Therefore, advance prepa
ration is 'chcial to1 responding lntelligently to questidns'posed y 

by bo& the protestef and the board and is a!k 
towards seizing the ihitiative in success 
the protest. 1 1  

I 

,* il 

L I* 

- By taking the time tc) jprepare its litigation shategy before 
the uprotest window". opens'; the government can minimize the 
impact caused by the confusion ithat inevitably results from 
thk fast-paced time requirements imposed on GSBCA llti
gants. Early development of an initial game plao focuses the 
responsibilities of the many players working on the govern
ment ream and greatly enhances 'the potential for mccess in 
defending againsda protest, Cenffa18to succ'&s in the GSBCA' 
courtroom, howeQer,is,the ability Df .the buyirrg activity and 
the .trial attonreg to work togethef as -a \earn. By cheful plan
ning and early cootdination, the buying activity can well be on 
its way to successfully defe g against a GSBCA bid 
protest. Major Ellcessor. 1 I s  

-17"Additionally,the govem'mot will wtbbring any known jurisdictional issues to h e  board's attention. 

Outbound Shipping Counselor counselors to use each time they counsel an outbound shipper. 
The checklist should be attached to the shipper's copy of 

The installation transportation office (ITO) outbound ship- F~~ 1797. Lieutenantcolonel ~ ~ ~ ~ ~ 
ping counselor plays mportant role in the claims process. 

l i  . ' >This counselor usuhl the frkt krson that a shipper (akd 

possible future claimant) visits in preparation for shipping his 

or 6er personal property. Field claims offices recognize the Addendum io Part V l l  (Liability, Claims, protection) 

importance of this role and the information regarding claims 

procedures given by the counsel0 The following additional guidance is provided to you 

F 

l l i '  I ( '  I !  I t help you better-understand the claims process if you find It 

Unfortunately, sometimes the claims information that the necessary to file a claim for your personal property lost or 
counselor provides to the shipper
fails to,realizeits importance> - ,  * ' ,  ' I I , ' .  
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a. The maximum amount that can be paid for any loss or 
damage to personal property arising .from a single incident is  
$40,000. 

b. Within this $ n, there are maximum 
amounts allowable for certain items. For example, if you own 
a stereo system worth $5000 and it  is lost in shipment, the 
maximum amount that can be paid is $3500. Please consider 
such limitations in deciding if youlneedto purchase extra cov
erage for your personal property. The IT0 outbound shipping 
counselor can advise you on Option 1 and Option 2 coverage 
(counselor should have separate worksheet for these cover
ages), or you can decide to purchase private jnsurance, !.Ifthe 
It’s Your Move pamphlet is available, read it. It contains a 
table listing the maxim-um amounts allowable for certain 
items. If the pamphlet i s  unavailable, or if you have addition
al questions, consult your IT0 outbound shipping counselor or 
local military claims office. 

I : , L I ’  

c. Please pay attention to the inventory that the carrier pre
pares.’It .will be qompleted prior-todeparture from your quar
ters by the carrier’s representative,usually the carrier’s driver. 
It will contain a listing of your personal property and you will, 
be required to sign it before the driver leaves. The jnventory 8 

should be an accurate, legible, descriptive list of p u r  house
hold goods. Items not packed.in Fartons usually will reflect 
the condition of the property by use of exception and location I 

symbols. These symbols are found at the top of each invento
ry page. Read the inventory carefully to make-sure that your 
property is accurately described, 4 If youdhave a disagreement 
with a particular item, note your disagreement on the excep 
tioq part of the inventory next to jhe item in question or in the 
“RemarksExceptions”section usually found at the bottom of 
the inventory page (be sure to identify the inventory line num
ber and item that you are commenting on) before the driver 
leaves your quarters. Be specific as to why you disagree. If 
the carrier’s representative fails to list a general description of 
the contents of a carton listed on your inventory, request that 
it be done. 

d. Ensure that your high tereo 
nents, televisions, cameras, video recorders, jewelry, comic 
books, baseball cards) are listed on the inventory. Failure to 
do so makes it difficult to prove that youtactually gave the 
item to the camer to be shipped. +vand-carryyour jewelry and 
other small expensive items with you. 

, 

e. Do not ship your proof pf ownership documents (e.g., 
purchase receipts, prior appraisals, pictures, etc.) of your 
personal property with your household goods. Hand-carry 
these important documents. 1 

. I ’ I .  f 

f. Some carriers will, in addition,to the normal inventory, 
prepare a “Hi-Val’’inventory to,reflect your expensive items. 
This is permissible, Make sure,it adequately identifies your, 
expensive items. At delivery, you may be requested to verify 
delivery of these items by signing this separate inventory. 
Before you sign this inventory, open every carton to visually 
verify receipt of the items. Failure to verify receipt at delivery 

could preclude a later claim for such an item if it is missing. 
Some carriers may request that you open these cartons even if 
you waive unpacking by the carrier. Please cooperate with 
this request. It is in your best interest. 

:i 1 I 

g. If you own a large number of items such as expensive 
comic ,books, baseball cards, compact discs (CDs), make sure 
you conduct a separate inventory of each item prior to ship
ment. This inventory will help you account for these items if 
some or all of them are losf in shipment. If these items are 
extremely valuable, you should consider purchasing private 
insurance to protect them against loss or damage. You will 
have the burden of proving ownership and value. For exam
ple, if prior to shipment, you cannot prove that you own a par
ticular comic or baseball card and that it i s  mint condition, 
you should consider some type of professional appraisal to 
substantiate ownership and value. It will be extremely diffi
cult to prove ownership and value for an item after It is lost if 
you do not have such proof. An appraisal made after the item 
is &sing, based On your verbal description, will have very 
little ‘balue. It is a good idea to review all of your personal 
property, especially your expensive property, to see if you 
have some form of proof of ownership and/or value. If you do 
not, an appraisalQI is one’methodto determine value. Another 
way to substahti wnership and proof of the purch ‘ 

price-if not too h time has passed-is to contact t 
store’where you made the purchase to see if it still has a copy 
of your purchase receipt. Any additional steps that you can 

ment of your personal property, to sub
d value of your propeqy, is in your best 

I ‘ I 

‘H: If you ship CDs, video tapes, baseball cards, comics, ‘ 
cassette tapes; records, be sure that the number of the items as 
well as a description appeak on your inventory prepared by 
the carriir (e.g., 220 compact discs in a 1.5 carton). 

i .  When the carrier’s driver arrives at your new quarters, 
the driver will offload and place your property in your new 
quarters. Take care to accurately check off each item on your 
inventory as i t  is offloaded. h e n  the off-loading is complet
ed, the driver will give you five copies of DD Form 
1840/1840R (DD Form 1840R is the reverse of DD Form 
1840). If you discover damage or loss to your property at 
time of hose damaged or missing i t e m  on DD 
Form 1 
need ex 
listing the damaged or missing items. Be sure to write on the 
bottom of the DD Form 1840 that there is a continuation 
sheet. DO NOT USE THE DD FORM 184OR (reverse side of 
DD Form 1840) TO CONTINUE LISTING JTEMS. The DD 
Form 1840 is used to grade the carrier’s pe;3comnce on how 

ved your personal property. It is important 
Form 1840 to ensure that the carrier i s  

properly graded. If you find no damage at delivery, you 
should write the word “NONE” on the DD Form 1840. The 
driver should leave you with three of the five copies of the 
DD Form 1840/1840R. 

( 1 
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j. You dill uSe the DD k'orm l840R to'list later'diseovered ! 
damaged or missing items. 'Rememlier that you have seventy 
days to list such missing or damaged items andltum the DD 
Form 1840R in to the nearest military claims bffc 
THE DIRECTIONS ON THE DD FORM 1840/1840R 
CAREFULLY. Failure to  list ill lost and/or damdged items 
not listed on tke DD Form 1840 or failure to turn the DD 
Form 1840R into military claims office Within the geventy-.. 
day period could iesdlt'in no payment 'or a reduced payment 
made to yod foj the items not timely filed. 1 

>I 
If you have additional questions after reading *is informa

tion, do not hesitate ko askfyourIT0 outbound shippihg coun
selor >oryour nearest*military claims repres 
clarification. I I I 9 1 

I , 

, I 
very of Funds by the Atlanta RSMO 

tration. Some of the advantages to contract 'administration 
include: (1) providing the RSMOs with accurate and timely 
claims data that can be used for quality control in the adminis
tration of NTS2contracts; (2) decrepsing recovery ,processing 
time by eliminating -the,field claims offices, command claims , 

services, and the USqRCS fr overy process; and (3) 
providing a more ,complete S contractor perfor

t an NTS contrac

1 " , 
GBL carrier; 

,. 1 ! 
.7;1 , , * " I  " 

I See'DEP'T OF ARMY,PAMPHLET 27-162, LEGAL SE 

ZAhem v. Rbrebonrd Corp.. No.6:93 Civ. 526 (E 

'11) earrier-but Bnly after the SARCS settles 
. thecarrier'sliabilityclaini; ' 

I 

hc. Incidents of unusual occurrences, e.g
' fire or flbod in NTS \nSatehouse. when n 

'othei third party 

' d. Liability owed by a ban&pt warehouse 1 

or one that ho longer does business with the 
i ' .  I 

egories and the contractor is in the Atlanta RSMO region, for- 
ward the file directly to the Atlanta RSMO. Fieldtlaims 1 

offices should enter ihi office code 'FA" Anto the claims data 
base to transfer a fili td the Atlanta RSMO. The RSMO will 
use the code "AA " to accept the file. The RSMO office code 1 

will be "C30." Include a transfer diskette with the file. 
I !  !I., '1 I '  ,;l 2 ' " 

- Tlie Atlanta RSMOhas beeh infdrmed that the field claims 
offices will complete recovery-determinations on the DD + 
Forms 1844 prior,td hiailing 'thefiles, and that the Atlanta 
KSMO should call the responslbfe field claims office If ques
tiohs arise about a certain file. ' Please provide the RSMO per-

USARCS. MajorPolk. 

m 

,A ' 

A numtier of people have'bantracted 'various diseases after 
being expbsed to products containing asbestos. Some have 
brought suih against the mknufacturers of these products and 
at least one class action s i t  has been tiled against a manufac- 1 
turer of these praduck 1 

The United States District Court for the Eastern District of 
Texas has before it a class action suit involving individuals 
who have contracted asbestos-related diseases2 This suit only 
involves individuals exposed to products manufactured by the 

' ' I  i 

,I1 I I 1 1  2 8 1 

ve received treatment i t  government 
expense for the diseases that l t iej  contrdcted after being 1 

exposed to products containing' asbestos: Consequently, some 
field claims offices may be pursuing affirmative claims to 

er the costs of medic 
i 

b', 1 

The Department of Justice @OJ) generally will not pursue 
recovery of these asbestos d medical costs. The reasons 
are twb-foId\ First, therk'i ited amount of money avail

ns of thousands'of still-extant claims: indeed, 
the settlements emerging (including those involving a number' -

I '  , I  I i 

': , ' I  
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in Chapter I 1 bankruptcy) are paying far 
typically grantkd after trials. The govern

ment d& ‘not wish to ‘fu@er reduce victims’ recoveries by 
asserting medical cost recovery claims. ’ Secona, in cases 
where the govemment brings suit againsi a private party, that 
party may counterclaim againdt the government; in these 
cases, some of the defenses that’the gbvernment normally 
would have to such suits, if brought independently, may not 
apply. Consequently, in these cases, a suit brought by the 
government could increase the cost of litigation without 
resulting in a substantial net recovery for the Treasuj. 

The only asbestos-related claims the government should 
pursue are those that are included in injured pahies’ suits by 
operation of law (as in Wisconsin, for example). This will be 
determined on a case-by-case basis. This policy does not 
apply, however, tossubrogation claims under the Federal 
Employees Compensation Act, where the position of the 
Department of Labor is that the government must assert its 
subrogation rights. 

If your office has any open claims invol 
the Ahearnlclass action suit or similar claims that do not 
involve the Fibreboard Corporation, you should send a copy 
of each file to the Affirmative Claims Branch, USARCS. The 
Affirmative Claims Branch will review the file and forward i t  
to the DOJ. You should concurrently notify all interested par
ties that you have transferred the file. The DOJ will then 
determine whether to withdraw or continue to pursue,the gov
ernment’s claim. 

I , i ,  

. In the future, field claims offices will not assert affirmative 
claims in these cases., This is,”e even injured party is 
pursuing an action on his or her own f and offe 
include the government’s claim in the suit. Field cl 
offices should forward these potential claims to the Affirma-’ 
tive Claims Branch, USARCS, for further action. Captain 
Park. 

TortsClaims Note 

Erroneous Supplemental Payments of Tort Claims 

Army regulations currently .sfatesthatthe settlement of a 
property,darnage(Pp) claim will preclude the settlement of a 

uently filed personal injury (PI)claim.3 

,based on recent discussions&with representatives 
ofthe DOJ and the General Accountipg Office (GAO), a PD 

DEP’T OF ARMY,REG. 27-20. &GAL SERVICES:CLAIMS. para. 2-2Oc (2) (28 Feb. 
fa1Payments ofTurf Claim. ARMYLAW.,May 1994. at 62 [hereinafter Note]. 

‘AR 27-20. supra note 3, para 1-9d. 

528 U.S.C. I2672 (1988); AR 27-20. &a nofe 3 
. / 

88); AR 27-20. supm note 3. ch. 3. 

AR 27-20, supra note 3. p m .  2-2Oc. 

claim may be paid to an injured claimant or to the insurer and 
then a subsequent $1haim may be paid to the same claimant 
for personal injuries and idso to the insurer for the subrogated 
medical bills and lost earnings. The documents in the PD file 
shohld be marked as *Property Damage Only.“ The last two 
sentences in paragraph 2-2Oc(2). Army Regulation (AR) 27-20, 
hawfbeen deleted from the soon-to-be-published new AR 27
20.’ Under the buthority of the Commander, United States 
Army Claims Service (USARCS),4 however, this change in 
policy is effective immediately. This change does not affect 
the prohibition discussed in the May 1994 Claims note against 
paying an additional amount for property damage once pay
ment has been made (e.g.. for additional cost, or hidden dam-

I ,

age). 

Use the following criteria in implementing the policy 
change: I 

1 .  Use a settlement agreement for the pay

ment of all property damage claims ‘and 

marked “For Property Damage .Only.” For 

Federal Tort Claims Aqt (ITCA) claims: a 

Standard Form 1145 normally will be used. 

For kilitary Claims Act (MCA) cla 

DA Form 1666 normally will be used. 


2. In a clear liability claim, the appropriate 

amount stated on the low estimate may 

paid if the estimate is correct. Where liabill 

ity is in doubt, a’reduc 

the degree of comparative negligence will^ 

be paid. 


, I 


3. Where the predicted Iivalue based on the 

claims judge advocate’s (CJA) or claims 

attorney’s estimate of all claims, actual and 

potential, arising from an incident exceeds 

$25,000, no c paid without dis

cussion and y the USARCS 

Area Action Officer (AAO).’ If the total 

value in 51 FTCA claim exc 

the USARCS must obtain w 

from the DOJ. r 


4. 	Where the claimant is an active duty ser
vice ’member and the PI claim is excluded by 
the’incidentto service doctrine, the claimant 

” must abee the seqlement is final and con
clusive for both PD and PI. No marking for 
PD only will be made in the file. 

1990) [hereinafter AR 27-20]. See also Tort Claims Note, Erroneuy Supplemen-
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L , l f f ;  ; , I,S., Property age will be strictly defi 
and will not ppclude medical bills 
wages, whether or-notsubrogated. I 

. a .  

It is  anticipated that the procedure will be p e d  primarily in 
minor vehicle accidents. Furthermore, the prac!ice,in some 

his PI claim for his o,wn inj 
pervice member y 

r PI or PD isbarred 
;howeye?, the inkjdent to service bar P 

the McA only bars B claim forPI, not 
. PD. The spouse's P I:lain) should be paid 

any PI claims prior to receiving p 
tinue. , S A 

< I 

of dhe incident exceeds $25,000, the PCO , ~,
,?shoulddiscuss it with the USARCS AAO. 

Examples,of situations that len 
, I i , A

4,1In a disputed liability accident between a , :,, 
property damage are as follows: GOV and POV, all persons involved are 

, 1 I '  I I ,  , "I' I I O'.I t ' i.l . '  ; seriqusly,injured. The total predicted value,,, . 

area claims offices,(ACO) of requiring a clqimaqt: to ,w@ye r).pndecthe FKA.  If the'total pedicteq value 

1. A government owned vehicle (GOV) of,theiincident is ~ e l l ~ i nexcess of 
rear-ends a privately owned vehicle (POV) ACO's authority. A first claim filed is from 

., i r , q  *because,theoperator of the GOV,,was not t the insurer of the driver of the POV for pay- :r 
paying attention. Minor PD results. Both I '  ment the insurer made for damage to the.1 
vehicles are driven away and no injuries are 
reeqrted at the scene. The ACO may 
ceed pjthout contacting the AAO. 1 ,  I 

determination, such as discussion with wit
e ACO must forward a 
SARCS and then tele
the matter with the 

I C  I

USARCS AAO. : . ,  I f ' U '  I i ,  

claim for PD to his POV and for injuries to 
himself and loss of consortium of  hit  
sppuse. The spouse f i les j  PI claim.,: ~0th 
injuries are, minor ?n'dIyatuTd within7,{he, 
AC0);s monetari,ythority. cThe>service 
member should be paid under the MCA far 
PD and Toss of consodium only under the 
FTCA, provided that he agrees to relinquish 

I I , I $gkf.~k?Z-llb(3)(b).' ' 

POV as well as lost earnings and medical, ! 
bills of .the'injured driver and passeng 
Discussion between the ACO and A 
indicates that the United States liability is 
-greater than fifty percent and the total 'value I i 

f of the incident is less than $200,000.' The 
insurkr is properly subrogated under' state 1 

' law fdr all thrke items claimed and demands ' 
i' immediate payment. ''The insurer may be 

paid 'only 'for damage to the POV in an :' ' 'L 


amountreflecting diminished liability of 

costs of repairs to the United States 'vehiclf.' 


The major purpose of this policy is to permit a claimant to 
lie tioubljl for POV'damage 'without using dollisi 
CO ese piyments must 'includk all PD','includi 
hiddep' damage and loss of fi$d as d hI . I t  

d i m s  n0te.9 . ,  
- 1  

Direct any buestions to the appropriate USARCS 'AAO; 
(301) 677-7009 (plus extension). Mr. Rouse. 

Earthquakes!' Fdfest Fires! Hurricdhks! Tornadoes! 
Fl&bds!'"~rbraftCrashes! ' &hemical,~l&leari 
tional Munitions Akcidents! gomilitary'installation is h d l y  
immune from a disas our claims office prepared to

operationb?ll Qoes' 5 

1 I "  Y 

. - . - ". . 

I , , ,
" 

9See Note, supra note 3. 

'OAR 27-20, supra note 3. Glossary. sec. 11. Terms. defines "disaster"as: "A sudden and extraordinarycalamity tyxasioned by activitiesof the+rmy, other than 
combat, resulting in extensive civilian property damage or personid injuries and creating a large number of potential claims." 

"DEP'TOF ARMY,FIELDMANUAL100-5, OFEMTIONS 13-5 (14 lune 1993). See also INIERNATIONAL AND OP. L.&., T H E  J Ai'S'S 

U.S.ARMY, LAWHANDBOOK.JA 422, OPERA~ONAL tab S (1994). ' . ,  I 6 " 
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The USARCS is responsible for developing and maintain: 
ing disaster claims plans Arm The Commander, 

, I 1 

n 
offices in developin 

evelop and maintain plans for disasters 
in' geograihic areas not under the jurisdic- 1 

tion of an area claims authority and ih which 
s the Army has single service responsibility or 

in which the Army is'likely to Be the pre
1 1dominant Armed Force. 

Take initial action on claims arising in 
emergency situations.13 

Many small installations and depots lack sufficient person
nel and logistical resources to conduct disaster claims opera
tions, so the responsibility falls on area claims offices.14 Each 
head of an area claims office is required to "[dlevelop and 
maintain written plans for a disaster or civil disturbance. The 
plan should include a requirement for an advance party to 
assess the need for the presence of a special claims processing 
office."ls 

1 4
I *. 

greater emphasis on the 
ter relief okrations, now is a good rime to update disaster 
clhms plans., A sahple plan is found in Departmenr of the 
Army Pamphlet 27-142.16 The head of each area claims office 
should furnish a copy of the disaster claims plan to the 
USARCS.I'I 

Disaster claims plans should adhere to the foll 
. I k I i

tory requirements: 

,I. Claims ks ing  out of emergencies, air
craft and missile accidents, natural disasters, 
or other situations that may be expected to 

te a substantial number of claims in a 
shbrt period of time normally will be inves-

I .  ' I 1 

V l  ' tigated by the clhims office responsible for 
tlie area in which the incident ocCmed.14 

, *  

2. An area claims office may create a spe
cial claims p&essirig office for emergen
d e s  and &her * specifipurposes.19 ? ?  

3. If a special claims pro 

provided for a disaster, 

supervised by an assigned judge advocate or 

claims attorney. to exercise delegated claims 

approval authority.20 


! ' f  

/ '  	 4. The Commander, USARCS, should be f k  

notified before the dispatch of a special 
claims processing office created in response 
to a disaster.21 

5. To preclude premature admissions of lia
- bility, no claim arising out of an emergency 
situation involving military weapons, equip 

L 	 ment, or personnel will be paid without the 
concurrence of the Commander, 
usARcs.22 

The US e point of contact 
for disaster claims planning. Additional guidance will be pro
vided in future Claims Report notes. Lieutenant Colonel Mil
lard. , 

I 

1995 Claims Video Teleconferences 

.The USARCS will host a series of claims video teleconfer
ences (VTCs) during 1995. The first Claims VTC was to be 
presented for all FORSCOM installations on 21 February, and 

, was to be repeated for all llations on 3 March. 
Thereafter, a single VTC ed in the months of 
April, June, August, October, and December 1995. Each 
VTC $11 be scheduled to begin between 1100and 1400'hast

ndard time, and will last for about two'hours. 

'*DEP'TOF ARM$. REG. 10-72. FIELD OPERATING AGENCiES OF THEJ u f f i ~  QENERAL. Pam.4-2 (20 Feb. 1989).A D V O C A ~  

I3AR27-20. supra note 3, p y a  1-%(14)-( 16).
I 

14An area claims oftice is a principal office for the investigntion and adjudication or settlement of claims within specified geographic areas. Id para. I-8a. 
$i i7

"Id p a .  I-fd(1 I). 
! 

l6Ser DA PAM.27-162. supru note 1. fig. 5-1. / '  

17 AR 27-20. supra note 3. para. I-9~(2). 
t I .r ,  

ISId. w.2-3~.  I * I 

'*id para. 1-8~(4~b) .  I . ( I 

z1 Id Pya. 1-8~(4)(b). 

"Id pam. 2 - 3 ~ .  
1 
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The MACOMs haye, id 
twelve FORSCOM'installations 
receive the live broadcast 

puachuca, Jackson, KnQx; ,leayenworth, 
Leonard Wood, McClellan, Rucker, Sill, 
and Eustis. 

L 
, !: ' 

.IF0 is, Hood, Braggi Riley, 
Carson, Drum, Stewart, Campbell, Irwin, 
Polk, McPherson, and Sam Houston., , 7  , 

< > 

Claims personnel from offices in the vicinity of the 
USARCS are invited to join the VTC presenters at the Fort 

Meade, M-qland, Videpfeleconference Center. Other clflims 
@ominskillations not receiving a live broadcas! will 
to travel to the closest online VTC center, or &ojoin 

in through audio hookup. On request, USARCS 'personnel 
will distribute videotapes of each eld offices that are 
unable to participate in the live br / I  1 

The focus of ,the first VTC !was on personnel claims intake. 
The presentations in June 'and October also w 
on personnel claims and recovery. In April 
December the Concentration pill .be on tort claims. ,For more 
information, pjease contact the USARCS Bxecutive. Lieu
tenant Colonel Millard. ' I  , i 

= 1 1 '  ! J 1 .  Guard and Reservk Affairs Ite ; I '  1 

' 
G h r d  and Reserve Affairs G 

. I . I [ I I  ! i '  I 

I ' . ( I .  

The Judge Advocate,Gene ing the On-Site schedule please direct them to the local a c t p  
a1 Education (OnSite) officer,or CPT Eric G. Storey, Chief, Unit Xiai'son and Train-

I	 . ing Office, Guard and Reserve Affairs Division' 
vohowhg is an updiked schedute ofThe Judge'Adv ' nerd, telephone (804) 9721 

! I I ..General's CLE On-Sites. If you have any questions co 

- 8 

,i # 

, :  

PAW, ' 1 

10-12 Mar 95 
! I 

1 1 - 1 2 M ~ 9 5  

" ACGORCGO 

. _ _ _
Columbia, SC 29208 Ad & Civ MAJ Hernicz Fort Jackson,'SC 29207 

v . , f3MRep t 1 LTCMeddCPTStorey (803) 751-6152. I 1 

DalladFort Worth AC GO BG Huffman I !  

1stLSO ' BG Sagsveen 1 I I 401 Ridgehaven ii ' % '  

Stouffer-Dallas LCDR Winthrop 
2222 Stemmons Freeway Crim Law MAJ Burrell 
Dallas, TX 75207 GRA Rep LTC Hamilton ' ' 

Washington, DC AC GO MG Gray 
10th LSO RC GO BG Cullen 
NWC (Arnold Auditorium) Int'l-Ops Law MAJ Whitaker 5550 Dower House Road 
Fort Lesley J. McNair Contract Law MAJ Ellcessor Washington, DC 20315 
Washington, DC 20319 GRA Rep LTC Menk/CPT Storey (301) 763-321la475 

( 

1 1 

-


F 

F 
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THE JUDGE ADVOCATE GENERAL'S 
SCHOOL CONTINUING LEGAL EDUCATION (ON-SITE) "RAINING, AY 95 (Continued)- 
'.

CITY, HOST UNIT AC GOMC GO 
DATE SUBJECT4NSTRUCTOWGRA REP 

18-19 Mar 95 	 San Francisco, CA AC GO MG Nardotti LTC Joe  Piasta 
6th LSO RC GO BG Sagsveen, BG 717 College Avenue 
Radisson Ho Lassart, BG Cullen Second Floor 
1177 Airport Road Ad & Civ MAJ Peterson Santa Rosa, CA 95404 
Burlingame, ca 94010 Crim Law LTC Bond (707) 544-5858 

GRA Rep 'COL Reyna 
, < 

1-2 Apr 95 Indianapolis, IN AC GO BG Magers COL George A. Hopkins 
National Guard RC GO BG Cullen ' 2002 South Holt Road 

Ad & Civ MAJDiner Indianapolis, IN 46241 
Crim Law MAJ Kohlrnann (317) 457-4349 

. . Indianapolis,IN *" 46204. GRA Rep LTC Hamiltbn 

hhG Nardotti MAJ John J. Copelan, Jr. 
BG Lassart ' Broward County Attorney 

Airport Marriott MAJ DeMoss 115 South Andrews Avenue 
' 7499 Augusta Nation& Dr. Irit'l-ops Law LTC Winters Suite 423 

1 .

Orlando, FL 32822 GRA Rep Dr. Foley Fort Lauderdale, Fl 33301 
I '  (305) 357-7600 

29-30 Apr 95 	 Columbus, OH AC GO ' BGCuthbert . CPT Mark Otto 
83d ARCO~9th RC GO ' ' BG Lass& i 9thCSO' 
OH A&NG Ad & Civ MkS J. Frisk ' 765 Taylor Station Rd. 
Best Western-ColumbusNorth Crim Law MAJ Wright Blacklick, OH 43004 

,888 East Dublin-Granville Rd.' I GRA Rep COL Reynh (614) 692-5434 
' ~ Columbus, OH 43229 i *. , DSN: 850-5434 

5-7 5 Huntsville, AL 
4 , 

. MGNardotti LTCBernard B. Downs, Jr. 
i2 I s t  ARCOM BG Cullen HHC, 3d Trans Bde 
Corps of Engineer MAJ Hughes 
Huntsville, AL 35 MAJ A. Frisk 

COL Reyna 

12-13 May 95 I COL ~arryCraven 
RC GO BG Cullen ' Office of the Adj General 
Contract Law MAJ Hughes ATI": AL-JA 
Int'l-Ops Law MAJ Martins 
GRA Rep Dr.Foley 

I 12-14 May 95 Kansas City, MO AC GO BG Magers MAJ Rick Tague 
I , 89thWCOM RCGO BG Lassart 89th ARCOM 

Westin Crown Center Contract Law MAJ Causey Attn: AFRC-AKS-SJA 
' One Pershing Road 

Kansas City, MO 64108 
I Ad&Civ MAJ Jennings 

LTC Menk 
, 3 130GeoWashingtonBlvd. 
. WichiQ, KS, 67210-1598 
(316) 681-1759 X228 

I 

L J ,  

. . , .  . . 
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, Ethical Awareness,,;, ,.,I , 

. \  

Both parties in a domestic relati; 
safely be represented by any one 
legal ofice, and especially not by relatqfh y e r s ;. <  

the risks of unmet expectations a 
: too great. 

A la fed to anothkr;d q e r .  ..,+all not 
represent a client in a representation directly adverse 

1 to a person who the kwyer knows is represented by the 
, ,,, other lawyer except on the client's consent afier 

<Irconsultation regarding 

E 
' r 

Attorneysfrqm3the same legal 
from providing !egal ass 

involved, *  in a domest. 
& i  I I 

Military,legal-offices are careful to avoid representing both 
spouses in family matters. At least one of the spouses is likely 
to complain later-even though the lawyers were friendly, 
prompt, courteous, uncondescending. communicative, and 
absolutely ethical. . b 

s Adam and Eve Bond, 
7 

In an actual case,' Captains Adam and Eve Bond (husband 
and wife) became mired in ethical quicksand after they indi
vidually assisted domestic relations :lien& at nonconcurrent 
times, over ' atwo-rq?np period. The Bonds were legal assis
tance attorpeys (LA+) assigned to different overseas units. " 

They work& in different legal offices located ,approximately '' 
three miles apart, Even though they bbth acted ethically, the 
aftermath 'of their efforts was a professional responsibility 

SI' 


t and Mrs. Smifhe 

rs left his wife and moved in with 
another woman, Mrs.' Smithers decided to ,divorce Sergeant 
Smithers. Mrs. Smlthers continued to use Sergeant Smithers' 
assigned government quarters, but otherwise was forced to 
rely on the kindness of strangers. 

On December 15, a disturbameloccurred between Sergeant 
and Mrs. Smithers when Serge+t Smithers tried to retrieve 
h i s  uniforms and equipmgnt' from the quarters. Sergeant 
Smithers was accompanied by his unit's Executive Officer 
(XO) and First Sergeant. After that distutbance, the Army 

15, for Mrs. Smithers toissued travel ordersrdated FeA:gu,Y,l i . 1  ' 1 .  leave the country. i, .,'I I 
~ 

( : a  

";I ' ' < '
6 n  'december 26, Mrt?'Smh& Shteied the legal office 

where.Captain Adam Bond was the only attorney on duty. He 
&'ked Mrs. Smithers to come batk iaftF 'the holida5s because 

d b e g h e  all of the other 
Mrs.'
Smithers convinced 

inhnent for the next day. 

December 27 

A 

Bond, who was his unit's LAA. She was the only attorney 
available at the branch legal, office. ~ -However, when she 
learngd that Mrs.Smithers h h  see &;husband' she"toid 
Serge@t Smithers that she would represent him. She 
infoded him that he should make an appointment at another 

ce, which was located many miles away. 

December 28 

'"After Sergeant Smithers told his XO that Captain Eire B6dd 
hould not represent him, the XO telephoned her and pleaded 
for her to arrange for loch1 ,legall assistance. The XO 

!explained that he did dot Gatit 'the'uunit !to have to drive 
'7 ,Sergeant Smithers distant leg41 offise because almost 

everyone was on holiday leave. Captain Eve Bond telephoned 
her husband and learned that he no longer had an attorney
client relationship with Mrs.Smithers. She then undertook 

F 

'The names are fictitious. 
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the representation and drafted a proposed separation agree- ‘!’knewthat she was leaving the country and had no money. 
ment. Over the next six weeks, Sergeant Smithers asked her She apparently believed that the travel orders had been issued 
to make numerous changes to the proposed agreement. as part of a conspiracy to get rid of her. She also expected the 

P i.1 Army to punish her husband for his actions. 
February 14 

, ’ I .  4 ,  

Early on Febru rgeant Smithers went to the legal 
office and made a last-minute change to the proposed property 
settlement. Under the new terns,  rather than his wife getting 
the car and loan, he took them. Sergeant Smithers,signed.the 
document, and Captain Eve Bond notarized his signature. She 
told him to have his wife sign the agreemeqtbefore a no 

The XO was monitoring events and asked for th 
Sergeant’s assistance to prevent any ,moredisturbnces. The 
First Sergeant took Sergeant and Mrs. Smithers to the legal 
office where Captain Adam Bond was assigned,for Mrs. 
Smithers’s signature and notarization.* They arrived late; ‘the 
office was being locked up for the day. Captain Adam Bond 
asked them to come back the next day, but when he learned 
that Mrs.Smithers was leaving the country, he agreed to nota
rize her signature. However, he warned her that as a notary, 
he was acting in a ministerial capacity only. He told her that 
if she had any questions about the separation agreement that 
she had to see a different lawyer. Mrs. Smithers pigned,the 
revised document. The next day, she went to the airport, got 
on the plane, and left the country. Sbe soon began to regret 
signing the separation agreement. 

b 

f-

After sqme reflection, M n .  Smither$s.complainedto<he 
Inspector General (IG) about the Army’s losing her identifica
tion card applications, losing her f u m i t q  shipments, losing 
and rifling through her mail, and failing to stop her husband’s 
adultery. One of,those IG complaints was 
Standards of Conduct Office because i t  also 
Smithers had been denied legal services and made the victim 
of a conspiracy between Sergeant Smithers, judge advpcates, 
and the Army to coerce her to sign a “switched” separation 
agreement. I 1 J ’ 

Mrs. Smithen thought that she bum’; 
rush” and forced into signing the papers because everpne
the lawyers, the XO, the First Sergeant, and her husband

) ,  i . i  

. A preliminary screening official (PSO),appointed under 
provisions of Amy Regularion 27-2, chapter 7.3 concluded 

unfoundkd. The PSO found that no 
t Mrs. Smithers was not denied 

1 

Although the attorneys inv 

hold their lawyers responsible 
of these expectations. 

highly agitated, many things can go wrong. 

The most frequent claims 

senting both sides and 


A lawyer often finds himself torn 
n his ethical duty to represent a 
zealously arid the divoxing parties’ 

wish to handle many of the issues them
selves or not to pick each bther’s bones 
clean. After’the divorce is finalized and 
some time has passed, however, it  is not 
unusiial for one~f the ex-spouGs to come to 
believe that he or she-cduld have done bet
ter.4 

Additionally, in order vhd  potential conflicts, a 1977 
American Bar Association ethics opinion discouraged a single 
military legal assistance office from representing both 
parties.5 Army lawyers positively enhance the public’s per
ceptioy of the legal prudently steering clear of 
these problems.6 

i 


REG. 27-26. LEOALSERVICES:lThe supervisov judge advocate hns a role in preventing these types of situations. See DEP’TOF ARMY. RVLU’;OF PROFESSICIN,& 
CONDIJC~ (1 May 1992): Rule 5.Easdps all suprvisory judge advocates the duty of ensuring compliance with the Army Rules. Rule 5.1 specificd-FOR LAWYERS 
ly requires that supervisors train subordinates. Additionally. superviso~should creak standudoperating procedures to prevent conflicts from arising. 

I < 

I 1  

nsibility. Formal Op. 343 (1977). I * 

r? 
same legal office from providing legal assistance to both spouscs involved in a domestic dispute (other than legal

r e f e d  or provision of a list of attorneys . ..).” DEP’TOF ARMY. REO. 27-3. LEGAL SERVICES: LEGAL ASSISTANCE. para. 4-9c (30 Sept. 1992). %attorney d
tact the attorney to whom the refehal is b&ng made toensurc that assistance will be provided.” Id. pan. 

4 r 

t 
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I 

. I 

1. Resident CourseQuotss " ' ' I '  15 May-2 June: 38th Military Judge Course (5F-F33). 1

i :  , 

RPC-WA-P, 9700 Page Boulevard, 

When ,requesting a,reseyation, .you pbould, ,know the fol-

J C  '1 C !  ' ~ ~ ' 3 b  

To verify i f  you have ,a confrpegl reseryation. ask your 
training office to provide y y ~, a p e e n  print Bof,theATRRS R1 
screen showing by-name reservations. 1 

JAGSA CL Schedule, 
1 ,  r l " f  . I 1 .  % I ' l t y . !  

. i 1 

(5F-F1). 

24-28 April: 21st Operational Law Semin 

22-26 May: 42d Fiscal Law Course (5F-F12). 

Workshop (5F-F41$. 

5-9 Jude.: 130th Senior Officers Legal Orientation Course 

(5F-F1). 

] ' \ I '  I '  I - k 9  > 


: JAl'T Team Tiaining (5FT57). 
1' t 1 1 1  

se TI) (5FiF55). 'i I 

1 I 

Instruction Course (5F-F70). I 

P I 

'10-14July: 6th Legal Administrators Course (7A-550Al). 
' , I f )  i 

f 0 July-15 September: 137th Basic Cours 
. I  1 

17-21 July: cer Basic Course (7A- _
550AO). 

3th FedeialLitigation Course ( 1. 
t . I  

14-18 August: 6th Senior Legal NCO Management Course 
(512-7lD/E/40/50). 

21-25 August: 131st Senior Officers Legal Orientation 
Course (5F-F1). 

1-5 May: 6th Law for Legal NCOs Course (512- t i t  ,, ,,i 

71D/E/20/30). 11-15 Sentember: USAREUR Administrative Law CLE 
11-15 September: 2d Federal Courts and Boards ILitination 

15-19 May: 41st Fiscal Law Course (5F-Fl2). Course (5F-Fl4). 
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(

h Criminal Law Advo 

t 

20 April: LAhlp CLE Seminar, hosted by the United 's 

5-8, ESI: Business 'Process keengineering, Washington, 
D.C. Il:' I '  ! :r - ; I I  

' 5i9, kS1: Schedu and Cost Control, London, England. 
P, i ~!~ 

6-9, ESI: Contract Pricing, Ilenver, CO. 
I , '  

9-10, PBI: 12th Annual Criminal Law Symposium,'Harris
burg, PA. 

I ,  . . I  i 

12. G W :  Contrad Award Protests: GAO. Washingtod, 
D.C. . *  2 I 

I 1  . (  . 
on of Government Con 

12-16, ESI:' Operating FVactices in Contract Ad 
( ' 1

tion. Washington, D.C. 

' ' 12-16, SI:'Conb-king for 

12-16, ESI: Project h a d e  
munications, Washington, D.C. 

12-16, ESI: Risk Management, San Diego, CA. 
1 .  > r

13, GWU: Contract Award Protests: GSBCA, Washing
ton, D.C. 

13-16, ESI: Advanced Source Selection: ,Evaluation Fac- + 

tors, Scoring Procedures, and Proposal Evaluation Tech
niques, Washington, D.C. 

Management, London, England. 
. # ~ ' , !  / I 

19-23, ESI: Federal Contra 
' _ 1 . ;  , ' I % ,  A' 

. 19-23. ESI: Accoun g for Costs on Gavernment Con
tracts: Washington. D.C, 

' f . '  
19-23, ESI: Managing Projects in Organizations, Washing

ton, D.C. I 

' 19L23, ESP 'ScheduIing and Cost Control, Dallas. TIC. 
I I 

I I I t  

26-28, GWU: ADP Contract Law, Washington, D.C. 
, P '< 

efense ~+IgraniManagement, Washington, 
I -

DC. f 

> 
i 

For further infohation on civilian courses. ulease contact
' C  

the institution offering the course. The addresses are listed 
below: r 

AAJE: American Academy of .Judici 
' '  15Ui Street, Suite C, 'Tuscdwsa;k 35404. (205) 

39 1i9055. 
ABA: American Bar Association, 750 North Lake Shore 

Drive, Chicago, IL6061 1.  (3 12) 988-6200. 
ALIABA: American Law Institute-American Bar Association 

L ' Committee oh Continuing Professional Education, 
ut  Street, Philadelphia, PA 19104-

CLE-NEWS; (215) 243-1600. 
ociety of Law and Medicine, Boston 
chool of Law, 765 Commonwealth 

(617) 2624990. 
Bar. University of Cal
uck Avenue, Berkeley, 

CLA: Computer Law Association, Inc., 30i8 Javier Road, 
Suite 500E, Fairfax, VA 2203 1.  (703) 560-7747. 

C i S N :  * CLE Satellite Network, 920 Spring Street, Spring
field, IL62704. (217) 525-0744,'(800) 521-8662.' 

ESI: 	 Educational Services Institute, 5201 Leesburg Pike, 
Suite 600, Falls Church, VA 22041-3203. (703) 
37912900. ' 

FBA: 	 Federal Bar Association; 1815 H Street, NW.. Suite 
408, Washington, D.C. 20006-3697. (202) 638-

I0252. 
FB: lachee Parkway, Tallahassee, 

FL 32399-2300. (904) 222-5286. 
GICLE: 'The 'Institute of Continuing Legal Education in 

Georgia, P.O. Box 1885, Athens, GA 30603. (706) 
3693664. 

GlI: Government Institutes, Inc., 966 Hungerford Drive, 
Suite 24, Rockville, MD 20850. (301) 251-9250. 

O W :  Government Contracts Program, The George Wash
ington University, National Law Center, 2020 K 
Street, N.W., Room 2107, Washington, D.C. 
20052.' (202) 994-5272. 

IICLE: Illinois Institute for CLE, 2395 W. Jefferso 
... - Springfield, IL62702. (217)787-2080. 

LRP: LRP Publications, 1555 King Street, Sui 
Alexandria, VA 22 (703) 684-0510; (800) 
027-1227. 3 

I ,  ' . 
LSU: Louisiana State Uni ity, Center of Continuing 

1 chofessional Development, Paul M. Herbert Law 
Center, Baton Rouge, LA 70803-1000. (504) 388
5837. 

MICLE:. Institute of Continuing Legal Education, 1020 
Greene Street. Ann Arbor, MI 48109-1444. (313)
764-0533; (800) 922-6516. i . '  
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MLI: 	 Medi;Legal Iq;titute, 13391 Vptura Boule@, 
Suite 300, Sherman Oaks, CA  91403. (8'00) 443

# O l p o .  . a ' I t  1 f / '  < ,.!, . ! j f f k  ' $57, Iowa 
NCDA: National College of District Attorneys, University Kansas 

I ,  I 
f Ji�ouston Law CentFr, 4800 Calhoun,$treet, 

Houston, TX 772d-6380. (713) 747-NCDA. '. ~ (, Louisiana** 
NITA: National Institute for Trial Advocacy, 1507 Energy 

. L  . 225-6482;J ,  ,Pyk Dri,ve,St. Paul, MN 55108.,ti8qP) I S

.I (6lbJ644-0373 in (MNand 4 K ) :  lr, ,: L ,  , L  _ , r l +  

NJC: National Judicial College,'hdicial College Build
ing, University of Nevada, Reno, NV 89557. (702) Montana 1 March annually 

Nevada ~ 1 Marchannuallyr. d l  I 

New Hampshire** 1 August annually 
301. Albuquerque,Nh4 87103. (508)243-6003. 1 , I  30 days after JPLCET- .  I. _ . A .  

sylvapia,Bar Institute, 104 Sou6 ,~treet.;P.O. North Carolina** 
1027, Harrisburg, PA 1710&1027.,(800) 932- North Dakota,-

Rhode Island $,. l ,lJOJun "i -(. 
I

Tennessee* 1 March annually 
" Y 1:: ..'* .  

' 	 Texas 
Utah 
Vermont 15 July biennially 

West Virginia 30 June biennially 
Alabama** 31 December biennially ~~ ( I 

30 January annuallyc 

'I- , 

Fyladdrqsses and detailed i 
issue of The Army Lawy&. 

Idaho Admission datepienni+ly 

.I . ' , * "  
,)' 'nt Materia1 of'I 

--i:. . , 1 ,, 

r r2 i :1 

To provide another avenue of availability, some of this mater
ial i rk ing  made available through the Defense*TeChhical 
Information Center @TIC). Ah office maj  obtain this materi: 

Each year, TJAGSA publishes deskbooks~ and materials to a1 in two ways. The first is through a user library on the 
support resident instruction. WUch of this material is useful td installation.I Most ,technical and schobl iibraribs'are DTIC 
judge edvocates and governmeht civilian lattorneys who are "users." If they are "school" libraries, they may be freeusers. 
unable to attend courses in their practice -cas..The School The second way is for the office ororganitation to bkome a 
receives many requests each year for these materials. Because government user. Government agency users pay five 'dollars 
[he distributign of these materials-is not in the Bchool's'mis-' per hard copy for reports of 1-100  pages and seven cents for 
sion, TJAoSA does not have the resources to provide these each additional page over 100, ix'ninety-five cents per fiche 
publications. I . "- ,  copy. Overseas users may obtain one copy of a report at no 
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and forms to become reg
�$om: Defense Technical 
,AIexandria. VA 223 14

3) 274-7633, DSN 284

orginization may open 
eposit account with the National Technical Information Ser

vice to ,facilitateordering materials. Information concerning 
this,procedure will be provided when a request for user status 
is submitted. 

, i r  
d cumulative indices. These 

indices are classified as a single confidential document and 
mailed only to those DTIC users whose organizations have a 
facility clearance. This will not affEct the ability of organiza
tions to become DTIC users, nor will it affect the ordering 
TJAGSA publications m-Ic* All TJAGSAPUbli 
tions are unclassified and the relevant ordering information, 

AQB156056 	 Legal ,Assistance: Living Guide/JA
273-91 (17J pgs). 

AD A269073 Model Income TaxAssistance GuiddJA 275
(93) (66 w ) .  , 

AD A283734 Consumer Law Guide/JA-265(94)(61 3 pgs). 

A 269(94) (129 pgs). 

-272(94) (452 pgs). 
/ I  A . 

come Tax Guide-

Administrative and Civil Law 
1 t 

AD A199644 m e  Staff Judge Advocate Offi 
Handbook/ACIL.-ST-290.

such’as DTIC numbers and titles, will be published in The. 
Army lawyer. The following TJAGSA publications are avail
able through DTIC. The nine-character identifier beginning 
with the letters AD are numbers assigned by DTIC and must 
be used when ordering publications. 

Contract JAW 

AD A265755 Governm Contract Law Deskbook vol. 
l/JA-501;1-93 (499 pgs). 

nment kontract Law Deskbook, vol. 
2/JA-501-2-93!(481 pgs).

1 

Legal Assistance 
ADA-85-5 (315 pgs). 

AD A263082 	Real Property Guide-Legal Assistance/JA
261(93) (293 pgs). 

0 Office Directory/JA-267(94)(95 pgs). 

AD B 164534 Notarial GuiddJA:268(92) (136 pgs). 

A282033 Preventiv A-276(94) (221 pgs). 
< I 

AD A26 iers’ and Sailors’ Civil Relief A 
GuiddJA-260(93) (206 pgs). 

66177 Wills Guide/JA-262(93 

amily A w  GuiiWJA 

ce Admikstration GuiddJA 271(94) (248
I S 

aims Ac 1194) (156 

.’l I t i  

AD A277440 Environmental Law Deskbook, JA-234-l(93) 
* *(492 pgs). 

‘ AD A283079 	Defensive Federal Litigatio 
Pgs). 

AD A255346 Reports of Survey and Line of Duty Determi
nations/JA 2 9 Pgsl 

”. 

AD A259047 AR 15-6Investigations/JA-2&1(~). , $ 8  
(45 pgs). 

1 -
I hb0r * a , I !  L , 

AD A286233 The Law of Federal Employment/JA-210(94) 

AD ~273434‘The~a ral Labor-Management Rela
tions/JA-21 l(93) (430 pgs). 

trine, and Literature 
! 

tion. ,FifthEdition/JAGS-DD-92 
, 

4 , 

AD A274406 Crimes and Defenses Deskboo 
J 

, I  

AD A274541 Unauthorized Absences/JA 301(93) (44 pgs). 
4 , 

AD A274473 Nonjudicial Punishment/JA-330(93) (40 pgs). 
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1.1 

'iAD'A274407 Triar Cobnskf and DefenJe koihsel Hand
book/JA 3Iq93) (390 pgs). 

' 

' 2 '  

k/JAOS-GRA-89-1 (188Pgs). 
, I t '  ' , # I 

' 

attalion-size units will 

will forward a DA Form 12-R (Request for 
'Esta6lishmeht of a Publications Account) 
'and supporting DA 12-series form's through 
'their DCSIM or DOIM, as appropriate,'to 
the Baltimore USAPDCf2800 Eastern 
Boulevard, Baltimore, MD 21220-2896. 
The PAC will manage all accounts estab

' lished for the battaIion it supports. (Instruc

'tiok 'for the iise of DA 12-series fonps and 


e forms 'appear in 


its not organked under a PAC. 

tachment size and above 


ve a publications account. To ektab

'lish an' account, thesk units will submit ,a 


' 	 DA Form '12-R and supporting DA 12-senes 
' fohs through their DCSIM or DOIM, as 

,tiom, Violation of the U,S.C.in Economic appropriate, to the Baltimore USAPDC, 
Crime Investigations (250 pgs). 2800 Eastern Boulevard, Baltimore, MD 

2 1220-2896.' 
tions are Tminded-*at they are for 

r -
I f  , ( '  -staff sections may establish a single account 

for each ma$ staff element.' To establish 
an account, (Cese units will follow the pro

( 2 )  ARNG klnits' that are company 
eral. To establish 
ill submit a DA 

ing DA 12-series 
te adjutants general 
DC, 2800 Eastern 

levard, Baltimore, MD 21220-2896. I 

I '  > ' I  , I , ,  . I. 

and above and staff sections from division 
:r live1 hnd above. To establish an account, 

(28 February 1989): is  provided to assist Active, Reserve, and 
atcount, ROTC,regions will submit a P A  

I I  1 'Formt12-R.and supporting DA 12-series 
forms through,their supporting 

. I '  :'''')''and TRAbOC DCSIM to the 

I I (a) Units organized undek'a PAC 
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and supporting DA 12-series fonns throdgh 
their supporting installation, regional head
quarters, and TRADOC DCSIM to the Bal-

P ' timore USAPDC, 2800 Easdrn Boulevard, . 

/-\ 

Baltimore, MD 21220-2896. 1 

not described in [the paragraph$] 
so may be iuthorized accounts. To4 

~ establish accounts, these units must send 
their requests through their DCSIM or 
DOIM, as appropriate, to Commander, 
USAPPC,ATl": ASQZ-NV, Alexand&4 
VA 22331-0302. 

Specific instructiofis for establishing 
tial distribution requirements appear in DA 
Pam 25-33. 

If your unit does not have a copy of DA Pam 25-33, you 
may request one by calling the Baltimore USAPDC at 
(410) 6714335. ' 1 

(3) Units that have established 'initial distribution require
ments will receive copies of new,'revised,!andcha 
cations as soon as they are printed. 

(4) Units that require publications that'are not 'on their ini
tial distribution list can requisitioh ,publications'using DA 
Form 4569. All DA' Form 4569 requests will be sent to the 
Baltimore USAPDC, 2800 Eastern Boulevard,'Baltimore, MD 
21220-2896. You may reach this office at (410) 671-4335. 

(5) Civilians can obtain DA Pams through the National 
Technical Information Service (NTIS), 5285 Port Royal Road, 
Springfield, Virginia 22161. You may reach this office at 
(703) 487-4684. 

I (  

(6) Ndvy. Air Force Marine Corps judge advbcatbs 
can request up to ten s of DA Pams by writing to 
USAPDC. A'ITN: DAIM-A&C-BD, 2800 Eastern Boulevard, 
Baltimore, MD 21220-2896. You may reach this office at 
(410) 671-4335. 

all users will bd gble to 'download the TJAGSA publications 
tthat are available on the LAAWS BBS. 

I 

b. Access to the LAAWS BBS: I 

(1) Army'acdess to the LAAWS BBS is cdrrently re
stricted to the following individuals (who can sign on by dihl

commercial (703) 806-5772, or DSN 

(a) Active duty Army judge advocates; I '  

the Deparkent of 

I ( c )  Army Reserve 
judge advocates on active duty, or employed by lhe federal 

(d) Army Reserve and Army NG judge advocates pot 
on ac y (access to OPEN and RESERVE COW only); 

(e) Active, Reserve, or NG Army legal administrators; 
Active,Reserve, or NG enlisted personnel (MOS 71DnlE); 

(f) Civilian legal support staff e 
Judge Advocate General's Corps; 

(8) Attorneys (military and civilian) employed by cer
tain supported DOD agencies (e.g. DLA, CHAMPUS, DISA, 
Headquarters Services Washington); I I I 

9 
r. (h) Individuals with approved,written exceptionstto the 

access policy. ' i 

Requests foriexceptions to the access policy should be 

I .  

9016 Black Rd, Ste 102 I 

FortBelvoir, VA 22060-6208 

(2)'DOD-wide access to the LAAWS BBS currently is 
restricted to the following individuals (who can sign on by 
dialing commercial (703) 806-5791, orDSN 656-5791): 

i 

ling with military legal issues. 

c. The telecommunications configuration is: 9600/2400/ 
1200 baud; parity-none; 8:bits; 1 stop bit; full duplex: 
X d o f f  supgrted; VTI00/102 or ANSI terminal emulation. 
After signing on: the system greets the user with an opening 
menu. Members need only answer the prompts'to call up and 
downldad desired publications. The system will ask new 
users to answer &vend questions and tell them they can use 
the LAAWS BBS after they receive membership confirma
tion, which takes iipproximately twenty-four to forty-eight 
hours. The Army Lawyer will publish information on new 
publications and materials as they become available thrbugh 

I '  

from the M A W S  

a , 

using ENABLE, 
software, and the 

agraph c, above. 
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“JVext 

(2) If you have never downloaded files before, you will 
need the file decompression utility program that the LAAWS 
BBS uses to facilitate ”rapid transfer over .the phonprlines. 
This program is known as the PKUNZIP utility. Far.Army’8 
access users, to download it onto your hard drive, take the fol
lowing actions ‘@OD-wide’a&ess users will have to obtain a 
copy from iheir dources) after lcrggingon: I 5 - 1  

(a) When the system asks, “Main Board C 

Conference%) entering [12] and hit the enter key ,when asked 
to vi& other confereke membkrs. - ) ! I  

(C) Once yo3 have joined thc Automation Conference, 
enter [d] to Qownload a file off the Automation Conference 
menu. 

L I  3 , s i #  : 
) When’prodpted 

1lO.exe]. This is the PKUHm-utility file. 

” ’ (e) If prompted to iselect a communications protocol, 
enter [XIfor X-modem protocol. .e’‘ , ., 

(f) The system will &pond by giving byyou data such as 
download time and file size. You should then press the FlQ 
key, which Will give you a top-line menu. If you are using 
ENABLE 3.XX from this menu,‘select [fl for Eiles, followed 
by [r] for Receive; followed by [x] for X-modem protocol. 
The menu will  then . a s k ,for’ a ,file name. Enter 
[c:\pkzl lO.exe]. 

r ) i  1’1 (g) 1 If you hre using ENABLE 4.0select the PROTO-
COL option and iselect which protocol you wish to-use X
modem-Checksum.’Next seleCt the RECEIVE Qption and enter 

over from here.r Downloading the file takes about fifteen to 
twentyLminup.IENABLE ;wilt ,display information pn ,!he 
progressfof the transfer as it,occurs., Once the operation is 
complete the ‘BBS will display I the message “File transfer 
kornpleled” and information on the file. Your hard drivq now 
will have1the compressed version of the decompressio 

e files with the ‘;JlP“extension. 
% _ 1 

sfer IS complete, enter [a),to 
Abandon the conferem: Thep enter [gl for Good-bye to log
off the LAAWS BBS. . , 1 Y ‘ l ,  i 

(j)To use the decompression program, you will have to 
decompress, or :explode.” the program itself. ,,Toaccomplish 
this, boot-up into DOS and enter [pkzl 101 at the prompt. 
The PKUNZTP utility will then execute, converting i t s  files to 
usable format. When it has completed *is process, your hard 
drive will have the usable, exploded yersion of the PKUNZIP 
utility program, as well as all,,of the cornpressioddecompres
sion utilities used by the LAAWS BBS. 

onto the LAAWS 

r 

(b) rEn!er the name of tha~f!leyou want to download 
from subparagqph c, below, IrA listing of pv$lable files can 
be viewed by selecting Eile l?ire+wks from p e  main menu. 

, I  p 1 : L  I ! q , ‘ J \ l l  1 

(c) , m e n  ,prompted to select wommunicat 
col, enter [XIfor &moper, (EMABLE) prptocol.4A 

< (; 5)- 1 ’ 
(d) After the LAAWS BBS responds with the time and 

size data, _you-shouldpress the fl ,which will give you 
the ENABLE lop-line.menu. If y 
select [fl  for Eiles, followed by [r] for 
[x] for X-modem protocol. If you are using ENABLE 4.0 
qlecf the PROTqOC optiop and select which qrotocol you 
wish to use &m$ern*checksurn. *._ select the FCEIVE 
option. 1 .  

(e) I.Whey., askeg ‘,T,:;enter, a file ,name enter 
x,yyy] yher5,xxxxr.yyy. i? the name 

wish to download. I 

j ,  , -(f) pq Computers Jake p e r  from h 
ation is complete, the BPS ,will display 
transfer complep.d..’: asd infqqnation on t 
dQwnloadedwill ha en YaYqon your ha+ pnve. ,

i , ’  I i i f I 

(g) After the file transfer is complete, log-off of the 
N W S  BBS by entering,[g] tosay Good-bye. 

nloaded ps: 

(a) If the file was not compressed, 

ing several other w 
,select “ASCII.” After 
cess i t  like, any other . .

ENABLE file. 

(b) If the file was c the “.ZIP”exten
pi,qn>yw ,will have to 
ENqBLE progrb.  From the 
prompt, enter,CpJunzipI s 

the exploded file “ 
in paragraph (4)(a), 
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available on the BBS; publica is available within eakh FILE NAME UPWADED' I DESCRIPTION ' 

publication): 

P FILE NAME UPLOADED DESCRIPTION Act Guide and Privacy 
Act Overview, Septem

1994 ber 1993. ' 

June 1994. FSO 201 .ZIP October 1992 Update of FSO 
Automation Program. 

,January 1994 	 1494 AF Allstates JDownloadto hard only 
Income Tax Guide source disk, unzip to 
use with 1993 state floppy, then 
income tax retqms, A:INSTALLA or.  
January 1994. t . h3:wSTALLB.' I 

ALAW.ZlP : - June 1990 	 A m y  Lawyer/Mlitary I f 
Defensive Federal Liti-

Law Review Database ' gation-Part A, August 
ENABLE 2.15. Updat- 1994. 

I ed through the 1989 ' 

Army Lawyer Index. It JA200B:ZIP ' 'August 1924 Defensive Federal Liri
includes a menu sys gation-Part B, August 

i 
' and an explanatory 1994. 

memorandum, 
AWMEM.WPF. JA210.ZlP 1 2  November 1994 'Law of Federal ' 

1 3 ' I  Employment, Septem
ber 1994.BBS-POL.ZIP December 1992 Draft of LAAWS BBS 

operatingprocedures JA211.ZIF' ' January 1994 v 1 Law of Federal Lhbor
1 i , for TJAGSA policy 

P L counsel representative. Management Relations, 
November 1993. 

January 1994 I I ,Listof educational tele- ~, JA2 1992 ' Reports of Survey and
vision programs main- Line of Duty Determi
tained in  the video nations-Programmed
information library at Instruction. 

t TJAGSA of actlldl 
, I  	 classroom instructions ' February 1994 Environmental Law 

presented at the school Deskbook, Volume 1, 
I and video productions, 

November 1993. 
JA 

CLG.EXE December 1992 Consumer Law Guide tion Practices Federal 
Excerpts. Documents 
were created in Word 

TortClaims Act, July 
1994. 

PeTect 5.O or Hvv I 

1 -

C 1 

I 	
Graphics 3.0 and z ptember 1994 Federal Tort Claims 
into executable file. Act, August 1994. 

DEPLOY.EXF. December 1992 Deploymept Guide JA260.ZlP ' March 1994 : Soldiers' & Sailors' ' 
1 	 Excerpts. Documen Civil Relief Act, March 

were created in Word 
Perfect 5.0and zipped L 

into executable file. JA261.ZIP October 1993 Legal Assistance Real 
Property Guide, June 

FOIAPTl.ZIP May 1994 Freedom of Informationi, 1993. 
L / .  i : 6 Act Guide and Privacy L 

,' 1 1 . 	 Act Overview, Septem- JA262.ZI 1994 Legal Assistance Wills 
ber 1993. Guide. 
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Family Law Guide, ).I 
August 1993. 

Legal Assistance Con
sumer Law Guide-Part 

Legal Assistance Con
sumer Law Guide-Part 
B, May 1994. 

Legal Assistance Office 
Directory, July 1994. 

ial Guide, March 1994. 

JA269.W. January 1994 Federal Tax Infoma: ~ i, 
. f ,6 )  tion Series, December 

# I 1993. 

JA271 .ZIP 7 y  :: - 1  , May, 19941i , 	 Leg? Assistance ,Office, 
Administration Guide,
May 1994. 

1994 I ,Legal Assistance, 1 ; c 2 1. 
Deployment Guide,
February 1994. 

h 1992 I 	 Uniformed Services 5 5 T 

Former Spouses' Pro
tection Act-Outline 
and References. 

Model Tax Assistance [,I 
Program. 

Preventive Law Series, 
I July 1994. { j i ~< t .r  (p Y 

vember 1992 15-6 Investigations. 

Senior Officers Legal 
Orientation Deskbook,f b  

January 1994. 

JA290.ZIP . -, March 1992 I SJA Office Manager's 
I i Handbook. 

. L "  '1 
Unauthorized Abse 
Programmed Text, 
August 1993. 

JA3 1O.ZIP ober 1993 Trial Counsel and 
iiJ I Defense Counsel Hand- I 

book, May 1993. 

F&E NAME UPLOqD ESCRIPTION 

JA320.ZIP January 1994 
:(,i 1 ,  

Senior Officer's Le 
( I  entation Text, Janu-. 

ary 1994. 

JA330. 
Programmed Text, June 
1993. 

October 1993' 	 Crimes 
Deskbook, July 1993. 

JA4221 .ZIP April 1993 Op Law Handbook, 
J 1 . Y Disk 1 of 5, April 1993. 

JA4222ZJP f i April 1993 L I	Op Law Handbook, a 

Disk 2 of 5, April 1993. 

Op Law Handbook, 
Disk 3 of 5, April 1993. 

Op Law Handbook, 
Disk 4 of 5, April 1993. 

JA4225.ZIP Op Law Handbook, 

I , 

~ ~ 5 0 1  1993 	 TJAGSA Contract Law 
Deskbook, Volume 1,
May 1993. ,-

JA50lb.ZIP lLi' JUne'l993 1 	 TJAGSA'Conhct Lad '-

Deskbook, Volume 2, 
May 1993. 

Contract Attorneys' 
Course Deskbook, Vol
ume I, Part 1 ,  July 
1994. 

Contract Attorneys' 
t , 

1994. 

Contract Attorneys' 
Course Deskbook,Vol
ume I, Part 3, July 
1994. 

Contract Attorneys' 
Course Deskbook, Vol
ume I, Part 4, July 
1994. 

JAS05-21.zTp.~ '%Uly19941 3 '  [ContractAttomeys f 

I : I L  1 Course Deskbook, Vol-
ume II,Part 1, July 
1994. 
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FILE NAME UeLOA 

JA505-22.ZIP LJUIY 199 
Course Deskbook, Vol-

I/? 
1994. 

, 7. ' 

JA505-23.m July Contract Attorneys' 
' Course Deskbook,Vol-

ume II,Part 3, July 
1994. , 

ume II,Part 2, July 

JA505-24.ZIP July 1994 	 Contract Attorneys' 
Course Deskbook, Vol-

I > umeJI, Part 4, July 
1994. T 

. I I 

JA506-1.ZIP November 1994 Fiscal Law Course ' 
' Deskbook, Part I,Octo

* '  ber1994. 
$ 8 . I 

JA506-2.ZIP ' "Ovembef 1994 Fiscal LAW burse  
' DeskGk, Part 2,Octo

ber 1994. 

JA506-3.ZIP November 1994 	 Fiscal Law Course 
Deskbook,Part 3, Octo
ber 1994. 

r" 
JA508-1.ZIP April 1994 Government Materiel 

Acquisition Course 
Deskbook, Part 1,1994. 

JA508-2.ZIP April 1994 Government Materiel 
Acquisition Course 
Deskbook, Part 2, 1994. 

JA508-3.ZIP April 1994 Government Materiel 
Acquisition Course 
Deskbook,Part 3,1994. 

1JA509-1 .ZIP November 1994 	Federal Court and 
Board Litigation 
Course, Part 1, 1994. 

lJA509-2.m November 1994 	 Federal Court and 
Board Litigation 
Course, Part 2, 1994. 

1JA509-3.ZIP November 1994 	 Federal Court and 
Board Litigation 
Course, Part 3,1994. 

I-, 1 JA509-4.ZIP November 1994 	 Federal Court and 
Board Litigation 
Course, Part 4,1994. 

,UPLOADED , DESCRIPTION 

Contract, Claims, 
gation and Remedies 
Course Deskbook, 

r , 1. 1993. 

JA509-2.ZIP February 1994 	 Contract Claims, Litiga
tion, and Remedies 
Course Deskbook. Part 

1 1993 Year in Review, 

YIR93-2ZIP January 1994 Contract Law Division 
; r $  ~ h - . 1993,YearinReview, . 

Part 2,1994 Sympo
sium. 

YIR93-3.ZIP January 1994 Contract Law D 
$ 1 I993 Year in Review 

Part 3,1994 sympo
sium. 

YIR93-4.ZIP January 1994 	 Contract Law Division 
1993 Year in Review, 
Part 4,1994 Sympo
sium. 

YIR93.m January 1994 	 Contract Law Division 
1993 Year in Review 
text, 1994 Symposium. 

f. Reserve and National Guard organizations without 
organic computer telecommunications capabilities, and indi
vidual mobilization augmentees (MA) having bona fide mili
tary needs for these publications, may request computer 
diskettes containing the publications listed above from the 
appropriate proponent academic division (Administrative and 
Civil Law, Criminal Law, Contract Law, International and 
Operational Law. or Developments, Doctrine, and Literature) 
at The Judge Advocate General's School, Charlottesville, Vir
ginia 22903-1781. Requests must be accompanied by one 
5 Vd-inch or 3 Ih-inch blank, formatted diskette for each file. 
In addition, requests from IMAs must contain a statement 
which verifies that they need the requested publications for 
purposes related to their military practice of law. 

g. Questions or suggestions on the availability of TJAGSA 
publications on the LAAWS BBS should be sent to The Judge 
Advocate General's School, Literature and Publications 
Office, ATTN: JAGS-DDL, Charlottesville, VA 22903
1781 .  For additional information concerning the LAAWS 



BBS, contact the System optiratot, SG'T Kevin Pator, com
mercial (703) 806-5764, DSN 656-5764, 

1 
or at the address in 

I 

4. TJAGSA Infotmation Management Items 

-f'a.!' Each' member of the "staffand faculty at;The Judge 
Advocate General'&'School (TJAGSA) has access to the 
Dtfense Data Network (DDN) for electronic mail (e-mail). 
To pass informadon to someone at TJAGSA, or to obtain an 
e-mail address for someone at TJAGSA, a DDN user should 
send hin e-mail 0: 1 '  

' J  ' "I 

"postmaster@jags2.jag.virginia.edu" 
1' - 1 1  ~I '  I " I ' 13' 1'1 , r : ,.'L<! 1 

b: Peribnnel desiring to reach someone at TJAGSA via 
DSN shodd dial 934-71 15 to get the TJAGSA receptionist; 
then ask for the extensibn of the office you wish to reach. 

te aerierat's'School also has 
To call TJAGSA. dial 1-800-552-

CI, . 
5. 	 es 

<, ' I 

use to judge advo

, a s 
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Elaine' A\Carlson,:B'atso$;~'LE.B.,arid 
Beyond: The Paradoxical Quest for Rea

' % soned Peremptory Strikbs iti rhhe1Jut-y Se1l;i.l - C K . ~ 1 

L. REV.947 P
- I  
. .I.. 46 BAYLOR 

Charles Robert Honts, Assessing Children's 
Credibility: 1 Scientific hnd Leg&l Issues irt 

-111' 1994,70N.D. L. REV.879 (1994). 
$ 1 

6. The Army Law Libkary Service 

With the cbsure land realignment'of many Army installa-" 
tion$, the Army Law Library System (ALLS) has become the 
point of contact far redistribution of materials contained in 
law libraries on those installations. The Amy Lawyer will 
continue to publish lists of law library materials made avail
able as a result of base closures.,.Law librarians having 
resources available for redistribution should contact Ms. Hele
na Daidone, JAGS-DDS, The Judge Advocate General's 
School, United States Army, Charlottesville, Virginia 22903
1781. #Telephonenumbers are pSN;:93+7115, ext. 394, com
mercial: (804) 972-6394, or facsimile: (804) 972-6386. 

J 
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